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In  the  beginning  of  the  Fall  Term,    1809,    the  Ju^j 
of  the  Territory  of  (Orleans  were 

GEORGE  MATIIEV/S, 
JOSIILiA  LEWIS,  and  ■ 

JOHN  11IOMPSON. 
Tx  the  month  of  February,  1810,  Judge  TiioMrsoN  di 
and 

On  the  21st  of  March  folIoMing,  FRANCOIS-^ 
VIER  MARTIN,  then  a  Judge  ofthp  Mi::sis-ipl  Tc 
tory,  was  appointed  in  his  stctid,. 


CASES 

ARGUED    AND    DETERMINED 

IN    THE 

SUPERIOR  COURT 

OF    THE 

TERRITORY  OF  ORLEANS. 

FALL  TERM~1809— FIRST  DISTRICT. 

DEWEES  vs.  MORGJJV. 


plT^HIS  was  an  action  brouarht  to  recover   the     Fall  1809 
It.    price  of  a  negro  man  sold,  with  his  wife  \, 


First  District. 


and  childi'en,  to  the  plaintiff,  at  public  auction,  by       Dewees 

the  defendant,  consignee  of  a  cargo  of  negroes.       Morgan. 

The  petition  alledgedthat  the  negro  man,  who 
,.    ,  ,  ,  p         ,  ,       -     -    ,      If  a  slave  has  at 

died  ten  or  twelve  days  alter  the  sale,  had  the  ^^e  time  of  the 

seeds  of  the  fatal  disease  in  him  before,    and  s-^^,  the  seeds  of 

_         -        ,  .     .^  *    •  1    1  1      adisease  of  which 

therefore  the  plamtift  was  entitled  to  recover  the  j^e      afterwards 

consideration  money.  dies,  the  vendor 

T  ,  .         .  ,  11,         1,1  shall  restore  the 

It  appeared  m  evidence  that  the  slave  had  been 

slightly  unwell  a  few  days  before  the  sale,  tho' 

the  physician  who  attended  him  did  not  consider 

him,  at  the    time,    as  dangerously  ill ;  but  the 

doctor,  under  whose  cai'e  he  was  placed  by  his 

new  master,  testified  that  the  negro  died  of  the 

yellow  fever,  a  disorder  which  he  considered  as 

incurable  in  its  stage  at  the  time  of  the  sale. 


price. 


CASES  IN  THE  SUPERIOR  COURT 

Fall  1809,         The  defendant  proved  that  before  the  sale  be- 

L-nsi     istna.  ^^^^^^^  notice  was  given  that  it  was  expected  that 

Dewees        if  any  objection  lay  to  any  of  the  negroes,  it 

MoKGAN.       should  be   communicated  in  the   course    of  the 

fcllovring  day — that  the  plaintiif  was  present  when 

this  notice  was  given — and  that  he  had  forborne 

to  make  any  objection  until  the  third  day. 

No  fraud  was  suggested,  neither  was   it  pre- 
'     tended  that  the  defendant  was  awai'e  of  the  dan. 
i^crous  situation  of  the  slave. 

Broxvn  for  the  plaintiff.  By  the  statute  of  this 
territory,  commonly  called  the  Civil  Code,  358, 
art.  80,  leprosy,  madness  and  epilepsy,  are 
enumerated  as  redhibitory  defects,  in  the  sale  of 
slaves.  Other  infirmities  are  declared  redhibitory 
defects  in  such  cases  only,  in  which  they  are  in- 
curable by  their  nature,  so  that  the  slave  subject 
thereto  is  absolutely  unfit  for  the  services  for 
which  he  is  destined,  or  his  services  ai'e  so  diffi- 
cult, inconvenient  and  interrupted  that  it  is  pre- 
^  sumed  the  buyer  would  not  have  bought    him  at 

all,  or  would  net  have*  given  the  same  sum,  if  he 
had  known  that  he  laboured  under  the  infirmity. 
In  this  instance,  the  statute  follows  the  la\v  of 
this  country  as  it  stood  before  its  passage.  The 
redhibitory  action  was  not  confined  to  any  parti- 
cuku"  or  definite  disease,  but  extended  to  all  such 
as  baffle  the  skill  of  the  physician,  paiticuiarly 
malignant  ftvers  ;  and  when  the  disorder  existed 
at  the  time  of  the  sale,  or  manifested  \\.'6q\{  within 
three  days,  the  sale  was  considered  as  ^'oid,  and 
tlie  consideration  recoverable. 
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Asimismo  se  segue  haber  lu^ar  la  redhihitonay  o      Fail  1899, 

^       ,         ,      ^  ^         1  r    *            4        I    ^^'-^^  District, 
qiianio  rninoris,  en  el  csclavo  por  dejecto  corporal'  v ; 

de  tencr  algtma  mala  cnfermefad^  segim  tmas  ley-         Dewkes 

€s  de  partidas.    L.  64.  65  T,  5.  P.  5,  como  ca-        IMohgan. 

lentiira  grande  c*   non  pequena^  como  ^i  dice  C7i  el 

derecho;    Band.  L,  21,   T,    1.  L.  4,   ^  6.  JVon 

denlque  fchriculam  quantamlibet  ad  causam  hujiis 

ed'icti pertinere.     Cur,  PhiL   Commercio  Terres 

ire.   Cap,   13,  Redhihltofia  \  14. 

Si  el  siervo  ouiesse  alguna  enfermedad  mala  en- 
cubierta,  Part,  5,    T,  5,  Z,  6. 

Si  es  tiacido  el  vicio  inco?iti7iente,  o  tres  dias 
dcspues  de  la  venta  se  presuma  ser  habido  antes 
de  ella^  y  se puede pedir.  Cur,  Phil,  ibid,  ^25, 
f;  Selling  for  a  sound  price  implies  a  wairaiity  of 
all  faults  and  defects  known  and  unknown  to  the 
seller.  And  although  a  man  does  not  warrant 
the  longevity  of  a  negro,  yet  if  he  had  the  seeds 
of  a  disorder  in  him  at  the  time  of  the  sale,  the 
seller  is  liable  in  case  of  his  death — Timrod  \^, 
Shoolbred,     1  Bay  324. 

Hennen  for  the  defendant.  In  sales  at  auction 
purchasers  take  negroes  at  all  risks,  and  as  the 
plaintiff  knew  that  the  negro  was  sick  he  cannot 
now  call  on  the  seller  as  the  insurer  of  the  risk 
he  ran.  This  knowledge  of  the  sickness,  the 
lowness  of  the  price  and  the  season  of  the  j^ear, 
tend  to  shew  that  the  bid  must  have  been  made 
with  an  eye  to  the  probable  danger. 

This  principle  is  recognized  by  Domat,  book 
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Fall  1809,      1^  T.  2.   S,  7,  )  2,  supported  from  the    insti- 
First  District  ^  ^^^^^^  ^^  Justiiiian.     Periculum  rei  vendita  sta~ 
Dewees        tim  ad  emptorem  pertinet,  tametsi  adhuc  ea  res 
Morgan.        emptori  redita  non  sit  and  the    Code  also.     Post 
perfectam  venditionem^  omne  commodum  Cp'  171- 
commodum  quod  rei  venditce  contingit,  ad  empto- 
rem pertinet.     The  same  doctrine  is  also  found 
in  the  5   Partida,  Tit.   5  L.  23.     When  a  sale 
is  completed  all  risks  attending  the  property  fall 
on  the  vendee,  though  there  has  been  no  delive- 
ry, unless  the  injury  be  occasioned  by  the  fault 
of  the  vendor,  and  an  example  is  given  of  a  slave 
dying  after  the  sale.     Como  si  ouiesse  comprado 
alguno  siervo  a  otra  cosa  qiialqiiierra  e  despiies  que 
la  vendida  fuesse  compliday   enfermare^   en  guisd 
due  pierda  alguno    miembro  o    se  muriesse ;  sin 
cidpa  del  vendedor^  in  which  case,  the   loss  falls 
upon  the  vendee.     The  case  of  the  slave  dying, 
Gregorio    de  Lopez^  in  his  commentary  on  the 
partida  cited,  says  is  also  put  in  the  Roman  law. 
Code  L.  4,   Tit,  48,  L,  6. 

The  act  of  the  legislature  of  this  territory  wa^ 
penned  whith  a  view  to  a  specification  of  the 
defects  which  particularly  give  the  redhibitory 
action,  and  the  defects  which  are  mentioned  in 
the  aiticle  cited  after  leprosy,  madness,  and  epi- 
lepsy, must  be  of  the  same  nature,  lasting  disor^ 
ders  and  not  merely  a  violent  sickness  which  des- 
troys at  once. 

By  the  Courts  Lewis  J.  alone.   In  this  case 
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there  is  certainly  more  of  hardship  than  difficulty,    p!'^^^^^^!^^^?^^ 
The  loss  cannot  be  divided  and  it  seems  hard  that  \^. 


either  party  should   sustain  it  entire.     But  as  it        Dewees 

-  vs. 

must  be  done  by  one  of  the  parties  only,  the  hard-        Morgan. 

skip  will  be  less  if  it  fall  on  the   vendor.     The 

vendor  by  restoring  the  price  of  the  slave  will  be 

no  poorer  than  if  he  had  not  sold  him;  for  in  all 

human  probability,  the  slave  would  have  died  at 

the  time  he  did,  if  no  sale  had  been  made.     The 

Court,  however,  is  to  decide   upon  the  law,  not 

upon  the  hardship  of  the  case. 

The  doctrine  upon  the  sale  of  defective  pro. 
perty  is  plainly  laid  down  in  the  statute  of  the  ter- 
ritory which  has  been  cited.  Where  the  vendor 
is  apprised  of  the  defect  of  the  thing  sold,  he  is 
liable  to  the  vendee,  not  only  for  the  restoration  of 
the  price,  but  such  damages  as  he  may  have  sus- 
tained. Civil  Code  358,  art.  71,  but  if  he  be 
ignorant  of  the  defect  he  shall  restore  only  the 
price  and  costs  of  sale — Ibid.  72. 

In  the  present  case  it  appears  to  me  the  plain- 
tiff* paid  a  sound  price ;  the  difference  between 
the  proceeds  of  the  remaining  part  the  family, 
at  a  private  sale,  and  the  price  paid  for  them  at 
the  auction,  is  no  greater  than  what  might  have 
been  expected.  Property  generally  brings  more 
when  the  vendor  deliberately  looks  for  a  pur- 
chaser, than  when  it  is  brought  under  the  ham- 
mer, and  I  recognize  the  principle  that  a  sound 
price  implies  a  warranty  of  the  soundness  of  the 
.  chattel. 
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Fall  1809,  BuT  it  is  contended,  by  the  defendant's  comi- 

First  District.  .      .  •  i 
^^ L/ sel,  that  the  principle,  with  regard  to  the  sales  of 


Dewees  slaves  is  confined  in  the  80th  article,  p,  358  of 
Morgan.  ^^^  ^'^^^^  Code,  to  the  cases  of  leprosy,  madness, 
epilepsy  and  the  like,  and  extends  not  to  such 
ailment  or  infirmity  which  is  in  its  nature  incur- 
able. The  Code  contemplates  such  maladies  as 
pursue  the  subject  through  life,  and  though  rare- 
ly, of  themselves,  the  im.mediate  cause  of  death, 
do  not  yield  to  the  influence  of  medicine. 

The  construction  which  I  give  to  this  article 
is  a  plain,  and  I  trust,  a  just  one,  and  in  unison 
w^ith  the  doctrine  laid  down  in  the  preceding  ar- 
ticles. It  is  this  :  If  a  slave  at  the  time  of  the 
sale  be  a  leper,  mad  or  epilectic,  the  redhibitory 
action  accrues  immediately,  and  the  vendee  is 
not  bound  to  attempt  the  cure  of  a  disease  which 
is  presumed  incurable.  It  is  the  same  with  re- 
gard to  such  other  infirmities  as  may  be  consider- 
ed as  incurable,  and  render  the  slave  unfit  for 
any  service,  particularly  for  the  one  for  which  he 
is  intended — such  as  a  confirmed  rheumatism, 
the  gravel,  a  broken  arm  in  the  case  of  a  negro 
intended  to  be  employed  in  a  blacksmith's  shop. 
But  if  the  disorder  be  such  as  from  its  nature 
will  yield  to  medicine  in  a  reasonable  time,  as  a 
fever  or  the  like,  the  redhibitory  action  does  not 
accrue  to  the  vendee  on  his  discovering  it,  unless 
the  vendor  kne^v  the  situation  of  the  slave ;  but 
j&  the  slave  die  of  that  malady,  without  the 
i&ult  or  neglect  of  the  vendee,  the  action    will  i 
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attach.     For  the  miury  to  him  would  be  the  same     Fall  I809, 

.          p  irst  i_/istrict» 
as  if  the  malady  had  been   one  of  those  which  v ^ Lj 

are  incurable,  and  this  will  bring  the  case  within     Caisergues 
the  73d.  art.  p.  358  of  the  Civil  Code;  that  if  a     dujarreau. 
thing  perish  by  reason  of  some  inherent  vice,  ex- 
isting, at  the  time  of  sale,  the  vendor  is  liable  to 
restore  the  price,    as  soon  as   the  loss  is  as- 
certained. 

It  appearing  in  this  case  that  the  negi*o  was 
unwell  before  the  sale,  and  that  within  three  days 
after  he  was  afflicted  with  a  disease  of  which  he 
shortly  afterwards  died,  it  is  to  be  presumed  that 
the  malady  had  inception  previous  to,  and  exist- 
ed at  the  time  of,  the  sale  and  the  judgment  of 
the  Court  is  that  the  plaintift'  do  recover  the  con- 
sideration paid. 


CJISERGUES  vs.  DUJARREAU. 

The  plaintiff  in  this  case  claimed  the  sum  of  Conventional  in- 
eighteen  thousand  seven  hundred  dollars  on   a  ^^^^^^^^^^^^^  ^^^JJo. 

mortgage,  mai  y  rate,  is  law- 

ful. 
Alexander  for  the  defendant.  The  mortgage 
is  void,  for  the  interest  was  included  in,  and  made 
part  of  the  principal  and  computed  at  twelve  per 
cent,  which  is  more  than  the  lav/  allows.  Reco- 
pilacion  de  las  leyes  de  Castilla, 

Mazureau  for  the  plaintiff.     I.  Even  admits 

^i  ting  that  the  contract  is   usurious  and  that  it  is 

unlawful  to  include  principal  aixl  interest  in  tte 
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vs. 
DUJARREAU. 


.g^g  mortgage,  yet  the  debtor  ought  to  be  condemned 
First  District.  ^^  ^|^g  payment  of  the  principal. 
'^cli^^G^^  All  usurious  contracts  are  void,  says  Febrero^ 
execution  cannot  issue  on  them,  for  usury  may 
be  pleaded  against  them.  But  this  relates  to  the 
interest  only,  and  as  to  the  principal,  execution 
is  ordered  for  it,  notwithstanding  the  disposi- 
tion of  the  Recopilation — because  as  to  what  is 
divisible,  utile  per  inutile  non  vitiatur.  2  Fe- 
brero  de  Escrituras  32,  n.  37. 

In  this  case  the  division  of  the  principal  from 
the  interest  is  made  in  the  answer  to  the  interro- 
gatories  filed  by  the  defendant. 

See  faither  Curia  Philip.  350,  n.  36,  Illustr. 
a  la  Cur,  217,  u.  33,  Siguenza,  Lib.  1,  79, 
n.  5  Partida,  /.  31  tit. 

II.  The  dispositions  of  the  laws  prohibiting 
the  loan  at  interest,  preserved  in  the  Recopila- 
tion, are  abrogated. 

The  instructions,  says  Martinez,  of  the  vi. 
sitors  in  the  bishopric  of  Toledo  ai'e  the  same  as 
those  given  in  the  other  bishoprics,  after  those 
established  in  the  Synod,  in  1620,  by  the  Arch- 
bishop Don  Ferdinand,  Infant  of  Spain.  When 
they  will  have  to  proceed  against  usurers,  they 
shall  not  consider  as  such  those  who  lend  money 
at  interest  according  to  the  usage  of  trade,  at 
two  and  a  half  or  three  per  cent.  2  Libreria  de 
Juez  146,  71.  31.  Such  contracts  ai'C  lawful  and 
are  executed  in  all  the  tribunals  of  Spain,  by 
virtue  of  a  Royal  Resolution  of  the  4th  of  Jul/ 
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1764.     Interest  then  according  to  the  usage  of     Fall  1809, 

,       ^  I        T           '^.                     V          ^       First  District, 
commerce  is    lawtuh     It    varies    according    to  v j 

times    ahd  circumstances.       8    Martinez    145,     Caisergues 


n.  44* 

It  is  forbidden  by  one  of  the  laws  of  the  Reco- 
pilation  to  lend  money  to  shop-keepers  and  mer- 
chants, to  employ  it  in  their  own  affairs,  unless 
the  lender  share  the  loss  or  profit.  It  was  also 
heretofore  forbidden  to  take  interest  on  monies 
deposited  with,  or  lent  to  merchants,  even  under 
the  pretence  of  lucro  cessante^  or  damno  emcr- 
geiite^  and  this  under  the  forfeiture  of  the  money 
lent  and  the  nullity  of  the  contract.  But,  at  this 
day,  he  who  loans,  holding  his  money,  at  it  is 
practiced  and  presumed,  for  his  utility  and  to 
make  advantage  of  his  own  industry,  may  stipu- 
late for  the  payment  of  the  interest  and  the  con- 
tract is  lawful  and  obligatory  inforo  exteriorly 
and  judgment  is  to  be  given  accordingly,  in  obe- 
dience to  a  Royal  Schedule,  given  at  £ue7i  Rett- 
ro^  July  10,  1764.  2  Febrero  de  Ecrituras,  p^ 
27,  n,  28. 

III.  Interest  may  be  lawfully  stipulated  in 
the  contract  of  loan,  and  the  rate  of  it  is  regulated 
according  to  circumstances  and  the  usage  of 
trade. 

The  lender,  says  Febrero^  may  take  more 
than  the  principal,  without  being  guilty  of  usury, 
and  the  Notary,  consequently  execute  the  wri- 
tings for  it,  in  six  cases  besides  the  one  expres- 

B 


DUJARREAU. 
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Fall  1809,      sed  in   710.  28— The  first  ****■*,  the  third, 
> ij  on  account  of  the  risk  or  reasonable  apprehension 


Caiseugues     of  losing  the  principal  or  the  probable  difficulty 
DujA^REAu.    of  recovering  it.     2  Febrero  de  Escrituras  32, 
no.    28,  Politica  Indiana  lib.  6,  cap.   14.  p.  502, 
n.  21.  Illustr.  a  la  Curia  216,  infinem. 

In  this  case  it  is  in  evidence  that  the  defendant 
was  ill  bad  circumstances,  and  his  plea  is  not 
evidence  of  good  faith. 

IV.  The  debtor  who  pretends  to  avoid  paying 
the  principal,  on  the  plea  of  usury,  must  fail ;  for 
independently  of  what  I  have  advanced  as  my ' 
first  proposition,  if  the  law  denounces  any  pe- 
nalty against  the  lender,  the  same  is  also  incur- 
red by  the  borrower. 

I^Jbro  secularly  says  the  author  of  Curia  Phi- 
tipicay  the  punishment  of  usiuy  is  perpetual 
infamy  and  the  loss  of  the  prmcipal  for  the  bene- 
fit of  the  borrower. 

And  by  a  new  pragmatic  (dated  May  1, 
1608  and  published  at  Madrid  the  8th.  of  the 
same  month)  this  penalty,  and  the  application  of 
it  have  been  altered.  The  lender  is  for  the  first 
time  to  forfeit  his  money — one  third  to  the 
king,  one  third  to  the  judge  and  the  other  to  the 
informer,  and  the  borrower  incurs  the  penalty 
deotrotanto.  Cur.  PhiL  352,  n.  40.  Illustr.  a 
la  Cur.  218,  n.  37. 

By  the   Court y  Lewis,  J.  alone.     There  ap- 
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pear  to  be    two  kinds  of  interest  known  to  the     Fal^-  I809, 
laws  of  Spain,  viz  :  judicial  and  conventional.      vZ!!!L^!!!!!!^J 

I  UNDERSTAND  judicial  interest  to  be  a  certain     Caiskrgues 
rate  of  interest  establislied  and  declared  bv  a  ce-     t^     ^'** 
neral  law  of  the  country,  to  be  computed   from 
the  time  of  the  judicial  demand,  in  all  cases  in 
which  no  express  stipulation  has  been  made. 

By  conventional  interest,  I  understand  a  cer- 
tain  rate  of  interest  agreed  upon  by  the  parties 
which  may  be  more  or  less  than  the  rate  established 
by  the  general  law  of  the  country,  according  to 
the  custom  and  usage  of  particular  places,  which 
is  always  regulated  according  to  the  relative 
value  of  the  sum  loaned  and  the  profits  aiising 
from  the  use. 

As  the  law  of  Spain,  which  is  to  form  the 
rule  of  decision  in  this  case,  recognizes  two 
kinds  of  interest  it  would  be  absurd  to  suppose 
that  both  were  to  be  computed  at  one  and  the 
same  rate.  The  commerce  of  that  monaixhy 
being  confined  to  a  few  places,  the  general  esta- 
blished interest  of  the  country  would  not  give 
the  same  relative  proportion  of  gain  to  the  lender 
and  borrower  in  every  town;  because  in  commer* 
cial  parts  the  borrower  often  makes  fifty  per  cent, 
and  more,  on  the  sum  loaned,  and  the  lender 
receives  but  five,  and  in  other  parts  that  are  not 
commercial,  five  per  cent,  would  not  be  more 
than  a  relative  premium.  It  is  for  this  reason,  I 
conclude,  that  the  laws  of  Spain  have  permitted 
^he  general  rate  of  interest  to  be  departed  from. 
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Fai-l  1809,      by  special    agreement,    as  advantages  resulting 

vZIZli^^!^^^  from  the  use  of  circulating  medium  in  particular 

MiNKii         places  may  inhance  its  value. 

^''*  Usury  is  forbidden  in  Spain  ;  and  I  know  no 

TiiK     Bank    of  ^  .    ^ 

LovitiXANA.      other  interpretation   to  give   to  that  word,  than 

the  taking  a  greater  rate  of  interest  upon  a  loan 

thim  is  fixed  by  positive  law,  or  established  and 

permitted  usage. 

The    quantum  of  mterest   is  claimed  by  the 

plaintifl'  on  the  ground  of  a  special  agreement, 

which  to  be  usurious  must  exceed  the  customary 

rale  of  interest  at  the  time  it  was  made.     Let 

therefore  a  jury  be  impanelled  to  ascertain  that 

fact. 

The  jury  found  the  commercial  interest,  at 
the  time  of  the  loan  was,  according  to  usage, 
ten  per  cent.  Two  per  cent,  per  ami,  were  ac- 
cordingly deducted. 


MI^ER  vs.  THE  ByljYK  OF  LOUISIAKJ. 

A  bank  bill  may      This   was  an  action  brought  to   recover  one 
be  good  without  I       Ij,^. J  dollars,  the  amount  of  a  bank-note  of 

tiic  signatures  oi  ' 

the  picsidcut  &  said  bank,   tlie  lower  pmt  of  which  was  torn  or 
ciibhici-.  worn  out  so  that  the  signatures  of  the  president 

and  cashier  w^re  missing. 

Two  of  the  tellers  deposed  that  they  believed 
the  note  to  be  a  genuine  one,  tmd  that  the  blanks 
liad  l^cen  filled  up  by  them. 

The  testimony  of  the  cashier  of  the  bank  of 
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the  United  States  was  introduced.     This  gentle-     Fall  1809 
man  testified  that  if  a  bill  of  that  bank  had  been  v/!^_  ^^  ^^^  'i 


presented  to  him  in  the  same  plight,  as  the  one         INIinkr 
before  the  court,  he  would  have  thought  it  his  rj,^^^,  Bamc  of 
duty  to  pay  it — that  the  bills  of  that  bank  were      Louisiana. 
first  signed  and  the  blanks  afterwards  filled  up. 
Hence  on  seeing  a  bill  properly  filled  up  by  the 
clerk  intrusted  with  this  part  of  the  business  of 
the  bank  he  had  a  moral  certainty  that  it  once 
had  the  signatures  of  the  president  and  cashier. 
The  tellers  of  the  bank  being  again  examined, 
deposed  that  if  the  bill  produced  had  been  emit- 
ted by  the  bank,  it  must  have  been  issued  on  the 
2d  of  April  1805,  when  the  operations  of  that  in- 
stitution commenced,  on  which  day  a  very  hu'ge 
sum  w^as  issued— that  the  bills  then  issued  had 
the  blanks  filled  up  before  they  received  the  sig- 
natures of  the  president  and  cashier — that  no  no- 
tice is  taken  of  the  numbers  of  the   bills  issued 
by  the  bank,  the  amount  only  being  recorded — 
that  in  a  particular  instance  a  counterfeited  bill 
had  appeared  so   well   imitated  in  the  engrav- 
ing and  paper,  that  the   signature  of  the   presi- 
dent had  afforded  the  only  clue  in  detecting  the 
imposition. 

On  this  testimony,  Duncan  for  the  plaintiff, 
hoped  for  the  judgment  of  the  court, 

Moreau^  for  the  defendants.  If  the  bank  can 
be  called  upon  to  pay  bills  which  are  not  sanc- 
tioned  by  the  signatures  of  the  president  and 
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Fall  1809.     cashier,  who  are  the  only  officers  by  whose  acts 

^ First  District.  ^  ^j^^y  m'dy,  ill  instances  like  this,  be  bound  :  there 

Mixer        will  be  very  little  safety  for  them,  and  no  secu- 

j;^'  rity  aofainst  the  frauds  of  counterfeiters.      Let 

The  Bank  of        •'      '^ 
Louisiana,      us  therefore  consider — 

1st  Whether  the  payment  of  a  note,  deprived 
of  the  signature,  could  be  required  of  an  indivi- 
dual ? 

2d.  Whether  there  be  any  difference  in  the 
case  of  a  corporation  ? 

L  The  principles  of  the  civil  and  Spanish 
laws  which  regulated  this  territory  in  the  year 
1805,  when  the  note  was  issued,  are  in  unison 
with  those  of  the  common  law  of  England. 
Debts  like  all  other  kinds  of  obligations  are  to  be 
proven  by  an  authentic  title  or  matter  of  record 
— by  the  signature  of  the  debtor  or  by  witnesses. 
Each  of  these  modes  of  proof  has  its  particular 
rules,  which  we  are  not  to  confound. 

The  plaintiff  dees  not  pretend  that  his  claim  is 
proven  by  an  authentic  title  or  record,  or  by  wit- 
^     nesses,  but  by  a  writing  which  is  not  sanctioned 
by  the  signature  of  the  defendants. 

If  the  paity  writes  an  instrument  with  his  own 
hand,  or  directs  another  to  do  it  for  him,  or  seals 
or  causes  it  to  be  sealed  with  his  seal,  the  instru- 
ment, if  denied,  shall  not  be  admitted  against  him, 
unless  his  adversary  prove  that  it  was  written  or 
sealed  by  him  or  by  his  order.  L.  114,  tit,  18. 
Fart  Ida  3. 

The  principles  of  the  civil  liiWcU*e  conform'i- 
ye  to  the  Spnuisli  Ir.w, 
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No  iudsTTient  can  be  obtained  upon  a  note,  un-    J^^^l  I809, 

•^      ^                                               ,1.1            Fi^st  District, 
less   the  defendant's   signature    be  admitted. —  v ^ 1 

If  it  be  denied,  it  must  be  proved.     2  Pothier  on         Miner 

'  *  vs. 

Obligations,  part  4,  cL  1,  art,  2,  5  1,  no.  708.  The  Bank  of 

If  therefore  the  acknowledgment  or  proof  of     Louisiana. 
the  signature  be  indispensable,  how  can  judgment 
be  had  on  an  unsigned  note  ? 

An  instrument  without  a  signature  can  only  be 
considered  as  a  beginning  of  proof.  Id.  no.  711. 
I  How  can  a  note,  the  signature  of  which  has  been 
torn  or  destroyed,  have  a  greater  effect  ? 

It  will  perhaps  be  said  that  if  there  were  not 
any  note  at  all,  or  if  the  note  had  been  lost,  the 
plaintiff  might  prove  the  existence  of  the  obli- 
gation. This  is  true.  But  how  should  this  proof 
I  be  made  ?  In  the  first  instance,  by  witnesses  de- 
I  posing  to  the  consideration  and  the  promise :  in 
jthe  other,  to  the  existence  of  the  note  and  the 
loss  or  destruction  of  it.  Id.  no.  781.  If  there- 
fore the  plaintiff  were  to  prove  that  the  note  pro- 
duced was  seen  in  his  hands  with  the  signatures 
af  the  officers  of  the  bank,  who  have  the 
power  of  binding  the  corporation,  the  case  would 
be  made  out,  but  he  rests  his  claim  on  the  proof 
that  the  blanks  in  the  note  wtrt  filled  up  by  the 
clerks  of  the  bank.  How  dangerous  will  it  be  to 
idmit  the  sufficiency  of  such  testimony  !  In  com- 
mon practice  many  persons  in  paying  their  notes 
think  it  sufficient  to  take  them  up — Some  des- 
troy them  ;  and  others  more  cautious  cancel  their 
signatures  and  file  the  paper.     If  one  of  those 
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Fall  1809,      cancelled  notes,  which  seldom  are  kept  with  ex- 
First  District.    ^         ,.  .  ,  ,  ^ 
V           ^^ ^  traordmary  attention,  happened  to  fall  nito  the 

Miner  hands  of  the  payee,  he  might  recover  payment, 
The  Bank  of  ^7  tearing'  the  cancelled  signature.  He  might 
X^ouisiANA.  prove  the  note  to  be  in  the  defendant's  handwri- 
ting, which  would  be  conclusive  evidence,  if  we 
take  as  such  the  testimony  of  witnesses  who  de- 
pose that  the  blanks  were  filled  up  by  the  ordi* 
nary  clerks  of  the  bank. 

II.  J^ET  us  next  enquire  whether  there  be  any 
difference,  in  the  case  of  a  corporation,  like  the 
bank  of  Louisiana. 

Co  11  PC  RATIONS  are  artificial  bodies,  the  af- 
fairs  of  which  are  regulated  by  the  same  princi- 
ples as  those  of  natural  persons.  The  same 
principles  apply  to  the  obligations  which  they 
contract,  and  it  seems  natural  to  conclude  that 
when  sued,  they  are  entitled  to  the  same  pleas, 
and  exceptions,  and  have  the  same  means  of  de- 
fence as  individuals. 

I  HAVE  shewn  that  the  proof  on  which  the 
plaintiff  builds  his  hope  of  success  would  be, 
deemed  insufRcient,  in  the  case  of  the  note  of  hand 
of  an  individual :  the  difhculty  must  be  much 
greater  in  the  case  of  bank  note,  the  greater  part 
of  the  body  of  which  is  printed,  and  the  written 
part  of  which,  except  the  signature,  is  in  the  hand  j 
of  a  person  who  has  no  authority  to  bind  the  cor- 
ponition.  To  establish  the  doctrine  contended 
for  by  the  plaintiff  would  be  to  leave  banks  a 
prey  to  counterfeiters,  by  depriving  them  from 
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one  of  their   greatest    safeguards,  their  depeii-     Fall  1809, 

dence  on  the  signatures  of  their  head  olncers  ;  v Jlllll^ 

and  without  protection  against  the  frauds  of  their  Miner 
clerks,  in  whom  from  their  situation,  it  appears  no  r^nF.  Bank  o^ 
great  confidence  or  trust  is  placed,  as  they  have  Louisiana. 
no  power  to  bind  the  institution— who  do  nothing 
but  to  insert  in  blank  spaces,  the  number j  name 
o[  a  fictitious  payee^  and  date — -none  of  which 
are  of  the  essence  of  the  obligation  contracted; 
It  is  in  evidence  that  if  the  bill  before  the  court 
^^as  really  emitted  by  the  bank^  it  was  issued  on 
tlie  2nd  of  April  1805,  the  day  on  which  the 
operations  of  that  institution  began— that  the  bills 
tlien  sent  afloat  were  all  filled  up  by  the  clerks 
before  the  signatures  of  the  president  and  cash» 
ier  were  put  to  them — and  that  when  bills  are 
paid  by  the  bank,  no  notice  is  taken,  nor  any 
entry  made  of  the  numbers.  Hence  it  follows 
that  proof  of  the  bills  of  that  emission  having 
been  filled  up  by  the  clerk  is  no  evidence  of  the 
signing  h^  the  president  and  cashier,  a  circum- 
stance which  as  to  all  these  notes  was  posterior 
to  the  filling  up— and  that  even  if  it  be  admitted 
that  the  bill  was  once  signed,  it  cannot  be  ascer- 
tained whether  it  was  paid  and  cancelled  by  tear* 
ing  off  the  signatures. 

Maziireaii  on  the  same  side.  It  behooves  the 
plaintiff  to  prove — 1st.  1  hat  the  signatures  of  the 
officers  of  the  bank  who  have  authority  to  bind 
the  institution  were  to  the  bill,  when  it  came  to 
his  hands.    2d,  That  it  is  by  accident  they  have 

C 
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Fall  1809,      ceased  to  be  there.     Such  at  least  is  the  proof 

t   '       ^  "       'j  which  would  be  required  of  him  if  he  had  sued 

Miner         an  individual,   and  certainly  the  court  will  not 

The  Baxxk  of   require  less  m  a  suit  against  a  corporation  sane* 

Louisiana,      tioned  by  the  legislature,  in  wTiOse  safety  most 

of  the  citizens  of  the  tenitory  ai-e  interested. 

The  bill  when  it  came  to  the  plaintiff's  hands, 
had  the  requisite  signatures  or  not.  If  it  had,  he 
might  ha.ve  prevented  the  accident  which  has  de- 
prived it  of  them,  or  be  able  to  account  for  it.  If 
he  received  it  already  mutilated,  he  was  guilty  of 
a  gross  neglect.  In  either  case,  he  carelessly 
and  voluntarily  exposed  himself  to  lose  the  a- 
mount  of  the  bill.  The  loss  is  damnum  absque 
injuria. — He  must  impute  it  to  his  own  careless- 
ness or  folly.  Damnum  quod  quis  sua  culpa  sen- 
tit,  slbi  non  alils  debet  imputare. 

The  veracity  of  the  cashier  of  the  bank  of 
United  States,  is  not  intended  to  be  impeached — 
but  we  are  on  a  question  of  law,  which  is  not 
to  be  settled  by  witnesses. 

We  contend  that  no  instrument,  an  essential 
part  of  vvdiich  is  wanting,  as  the  name  of  the 
parties  or  of  the  witnesses,  can  have  any  effect. 
Curia  Ph'dipica,  92,  n.  34. 

Duncan  for  the  plaintiff.  This  case  is  impro- 
perly likened  to  that  of  a  lost  instrument,  the 
original  of  which  must  have  been  proven  to  be 
genuine,  before  evidence  could  be  gone  into  of 
itft  contents,  or  a  copy  introduced. 
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The  question  turns  entirely  upon  the  effect  of     Fall  1809 
the  mutilation  of  the  bill  ofl^ered  as  evidence   of  v ^Jj 


the  debt,  which  it  is  contended  was  cancelled  by         Miner 
the  destruction  of,  or  could  not  exist  without,  the   j^^j^  ^'^'^^^j,  ^^ 
sig;iiat.ures.  Louisiana. 

According  to  the  laws  of  Spain  and  com- 
mon law  of  England,  the  mutilation  of  an  instru- 
ment in  an  immaterial  part,  does  not  impair  its 
validity.  4  Rosens  Comyns^  168.  Sedgivick^s  Gil- 
bert 93,  citing  11  Coke,  27  a,  2  Strange  1160, 
Curia  Fhiiipica,  92  ;z.  34.  This  principle  being 
established,  it  remains  to  be  shewn  that  the  sig-^ 
natures  are  not  of  the  essence  of  the  obligation. 
A  note,  in  the  handwriting  of  the  maker,  with- 
out his  signature  or  subscription  is  good.  5. 
Rosens  Comyns,  94,  1  Strange,  399.  Taylor  vs. 
Dobbin.  2  Lord  Raymond,  1376,  Elliot  vs* 
Cooper,  1   Strange  609.  8  Modern  307. 

Pothier,  it  is  true,  ??.  771,  considers  such  a 
note  as  a  beginning  of  proof.  Be  this  admatted, 
we  are  then  to  be  allowed  to  complete  our  evi- 
dence :  we  have  done  so  by  the  testimony  of  the 
tellers,  and  I  trust  satisfactorily. 

If  this  principle  be  correct  in  regard  to  the 
notes  of  individuals,  it  is  much  stroncrer  in  the 
case  of  a  bank  bill.  The  obligation  of  which  it 
is  in  evidence,  does  not  arise  so  much  from  the 
signatures  of  the  officers,  than  from  the  circum- 
stance of  its  having  been  emitted  by  order  of  the 
boai'd  of  directors. 

By  the  Court,  Mathews  /.  and  Lewis,  /. — 
This  case  has  been  likened  to  those  of  lost  notes, 


20  '  CASES  IN  THE  SUPERIOR  COURT 

Fall  1809.     bonds,  deeds,  or  other  evidences  of  debt.     AI- 
First  Dibtiict.   ^j^Q^^gi^  there  is  a  strong  analogy,  we  are  not  able 


Miner        to  perceive  a  complete  likeness. 


The  bInk  of  ^^  ^^  ^^^^^>  according  to  legal  principles,  that 
Louisiana,  when  a  party  intends  to  rely  on  the  copy  of  ^ 
lost  instrument,  he  must  satisfactorily  establish^* 
the  previous  existence  of  the  original,  but  when 
a  bank  note  is  totally  lost,  or  destroyed,  we  can 
conceive  no  possible  means  by  which  a  copy 
could  be  established  so  as  to  inforce  the  payment 
of  the  lost  note,  without  subjecting  the  bank  to 
destructive  frauds  and  impositions.  So  well  are 
these  corporations  convinced  of  this,  that  in  their 
dividends,  lost  notes  ai'c  considered  as  constitu- 
ting a  pait  of  their  profits.  Having  tliis  advan- 
tage over  individuals,  it  would  perhaps  be  un- 
reasonable to  confine  the  holder  of  a  bank  note 
to  the  same  rigid  principles  which  govern  in  the 
ordinaiy  cases  of  mutilated  paper :  that  is,  that 
the  loss  of  the  signature  or  seal  of  the  promisor 
or  obligor  must  be  considered  as  an  entire  des- 
truction of  the  evidence  of  the  debt. 

The  signatures  of  the  president  and  cashier 
do  not  bind  the  corporation,  only  because  they 
are  tl'^^ir  agents  and  declare  t^xat  the  sums  men- 
tioned will  be  paid  out  of  their  funds.  And  if  a 
bank  note  were  fairly  to  go  into  circulation  with- 
'  out  any  signature,  would  not  the  corporation  be 
bound  ?  However  it  is  unnecessary  to  determine 
this  point  in  this  case.  It  is  in  evidence  that  a 
number  of  notes,  of  the  amount,  tenor  and  date 
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of  that  which  is  the  object  of  this  suit,  were  put     Fall  I809, 

«         ,         t        .       1         1          1                      n     ^                   First  District, 
afloat  by  the   bank — that  the  parts  ot   the  note  v ^ f 

which  remain,  ai^e  proved  to  be  genuine,  and  we  ^f^vj. 

aie  to  infer  that  the  remainder  which  is  destroyed        Ailier. 
was  equally  so,  unless  we  suppose  that  which  can- 
not be  presumed,   that  the  clerks  of  the  bank 
have  contrived  to  defraud  the  corporation. 

Judgment  for  the  Plaintiff. 


SJUL.  vs  JILIER. 

The  plaintiff  as  special  administrator,  brouorht    ^^'^^  ^^^  requi- 
,.  .  ^  ,      ^    ^.  X       ^  red  onpemilsta^. 

this  action  to  recover  the  forfeiture,  under  the  or-  x.\xi(^^. 

dinance  of  the  officer  exercising  the  functions  of 
Governor- General  &:  Intendant  in  the  province  of 
Louisiana,  of  the  7th  of  September  1804,  for  the 
appointment  of  a  special  administrator ;  the  de- 
fendant being  charged  with  having  neglected  to 
give  notice  of  the  death  of  a  person,  who  had 
died  in  his  house  and  whose  estate  was  liable  to 
be  administered  upon  by  the  special  administra- 
tor. 

Porter,  for  the  defendant,  moved  that  his  bail 
might  be  dischai'ged.  He  contended  that  in  an 
action  on  a  penal  statute,  bail  cannot  be  legally 
required,  unless  the  statute  especially  authorizes 
the  demand  of  it,  as  every  man  is  to  be  presumed 
innocent,  until  the  contrary  appears.  1  Bac» 
Abr.  330.   Seld,  Prac.   50.  Barnes  80,  Tidd  19- 

J)unccny  contra.  The  authorities  cited  by  the 
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Fall  1809,      defendant's  counsel,  do  not  apply  to  this  country. 
First  District.    ^,  r    ,  .  /    .  ,  . 

\ — ^ ;  1  he  Statute  ol  the  territory  authorizes  the  plam- 

MAi<N  AND  Ber-  tiff  to  demand  bail,  in  all  cases  in  which  the  sum 

KAKD 

VS.  demanded  is  above  one  hundred  dollars. 

Hunt  Sc  Smith. 

Porter  in  reply.  It  is  not  pretended  that  the 
English  decisions  are  binding  on  this  court  as 
precedents,  and  they  are  not  referred  to  under 
that  idea.  But  they  are  referred  to,  for  infor- 
mation on  a  subject  depending  on  sound  reason. 
In  England  the  statute  of  George,  on  the  subject 
of  bail,  is  as  general  as  that  of  our  territory  re- 
ferred to  by  the  plaintiff's  counsel,  and  cases  like 
the  present  are  not  excepted  Irom  its  provisions, 
yet  the  court  has  made  the  exception  founded 
on  the  maxim  which  I  have  stated. 

JBt/  the  Court y  Lewis,  J.  aloiie.  Let  the  bail 
be  discharged. 


MJA^J^iD'  BERA'JRD  vs.  HUJVT  ^Jf  SMITH. 

Persons  apply-      The  defendants  moved  for  a  commission   to 

ing  for  a  com-  examine  witnesses  abroad  on  their  affidavit,    set- 
mission  must  dis-   .        «      ,     ,  r   1         •  IT 
close  the    facts  tmg  forth  the  names  of  the  witnesses  and  the  ma- 
im ended   to  be  terialitv  of  their  testimony, 
proven. 

Brown  and  Livingston  for  the  plaintiffs.  The 
affidavit  ought  to  have  gone  further  and  set  forth 
the  facts  intended  to  be  proven :  in  order  that  the 
court  might  judge  of  the  importance  of  the  testi- 
Liiony. 
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»/^/fxc/w^<fr  for  the  defendants.     It  has  hitherto     Fall  I809, 
been  the  practice  to  grant  commissions  without  < .^ '^ 


requiring  such  a  disclosure  as  the  plaintiff's  coun-  Navigation  Co. 

•  "VS 

sel  calls  for.     It  may  be  dangerous  to  make  it,  as    d-py  of  New 
an  opportunity  may  thereby  be  afforded  to  the  ad-       Orleans. 
■verse  party  to  tamper  with  the  witnesses  and  per- 
haps falsify  testimony. 

^* 
By  the  Court,  Mathews,  J.  Gf  Lewis,  J.     It 

does  not  appear  to  us  that  there  has  been  any  es- 
tablished practice  in  this  court,  authorising  or  dis- 
pensing with  what  is  asked  by  the  plaintiffs.  It 
will  certainly  cut  off  a  great  source  of  delay  if  we 
require  that  the  party  applying  for  a  commission 
to  examine  witnesses  abroad  should  disclose  on 
oath  the  facts  intended  to  be  proven,  that  we  may 
judge  of  their  materiality,  and  the  adverse  party 
be  offered  the  opportunity  of  admitting  them. 
Neither  do  we  conceive  any  danger  in  witnesses 
being  tampered  with,  or  testimony  fabricated. 
If  the  party  against  whom  the  testimony  is  used 
is  surprised  by  it,  the  court  must  indulge  him 
with  the  opportunity  to  introduce  such  counter 
testimony  as  he  may  state  on  oath  to  be  within 
his  reach. 


ORLEJA^S  NAVIGATIOJ^  COMPANY  vs.   THE 

MAYOR,    ALDERMEN  \:f  INHABITANTS 

OF  THE   CITY  OF  NETV-ORLEANS. 

The  plaintiffs  had  filed  a  petition  prayinsrthat      I>efendant  is 
,,       ,   P     J  .   ,      ,  .   .      ,    /        n      .       not  bound  to  an. 

the  delendai^.ts  might  be  enjomed  from  further  s^vjr  on  oath,  & 
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Fall  1809,  proceeding  in  building  a  bridge  across  the  Bayou 
»Zl!!L^,!!!l^^l^  St.  John,  to  the  obstruction  of  its  navigation, 
Naviga  riopj  Co.  and  in  violation  of  certain  rights  secured  to  the 
City  of*  New-  pl^^in^iff^  by  their  act  of  incorporation.  The  in- 
Orleans.  junction  huving  issued,  the  defendants  put  in  an 
ciinnotTake  ad-  '^Hswer,  in  the  form  used  in  the  British  court  of 
vantage  of  his  chancery,  negativing  on  oath,  all  the  substantial 
vohuuary  affida-  ^^^^^  ^n^i^^^  ;,,  the  petition. 

Duncan  for  the  defendants.  The  injunction 
ought  to  ])e  dissolved,  as  the  answer  has  sworn 
away  all  the  equity  of  the  petition,  the  founda- 
tion on  which  the  injunction  is  supported. 

Brown  for  the  plaintiffs.  This  court  is  not 
regulated  by  the  rules  of  practice  of  a  British 
court  of  chancery.  The  statute  of  this  territory 
approved  the  10th  of  April  1805,  Chap.  26,  has 
pointed  out  the  mode  of  proceeding  in  this  cc^se. 
The  defendants  were  not  called  upon  to  answer 
on  oath,  they  cannot  derive  any  advantage  froiti. 
the  circumstance  of  having  voluntai'ily  annexed 
an  affidavit  to  their  answer. 

By  the  Courts  Lewis,  J.  alone.  The  court 
has  never  adopted  the  rules  of  the  British  court 
of  chancery,  and  I  see  nothing  in  this  case  that 
would  warrant  a  deviation  from  its  accustomed 
mode  of  proceeding,  under  the  statute  of  the  ter* 
ritory. 

Motion  Oveiisule0» 
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SMITHS,.  DU^CAJ^^JACKSOK  Fh4t  Dls'tKct. 

The   plaintiff  claimed  the  proceeds    of  ten     a  private  debt 

bales  of  cotton  consi8:ned  to  the  defendants,  on  cannot  be  setoff 
,  .         ,  ^    .      ,  1  ♦  1     ^1  aerainst    a   part- 

his  private  account  and  risque,  which  they  re-  nership  claim, 

tained  in  part  of  a  partnership  debt  due  by  the 
plaintiff  and  NancaiTow* 

GrymeSf  for  the  plaintiff.  This  being  a  debt 
due  to  the  plaintiff  in  his  private  capacity,  the  a- 
mount  of  it  could  not  be  retained  by  the  defeu; 
dants  in  satisfaction  of  a  partnership  debt :  for 
although  partners  are  jointly  and  severally  liable, 
they  are  only  severally  so  after  the  partnership  has 
become  insolvent  and  the  partnership  fund  is  ex* 
hausted. 

Duncan^  for  the  defendants.  Partners  are  se- 
verally liable  for  partnership  debts,  even  before 
the  insufficiency  of  the  partnership  fund.  TFat- 
S071,  234,  338*  One  partner  may  be  sued  with- 
out joining  the  other*  I6id,  432,  &c.  Burrows, 
2613.  A  judgment  recovered  against  a  firm, 
may  be  set  off  against  a  judgment  obtained  by 
one  of  the  partners*  Lex  Merc,  Am,  442,  Tidd^ 
604. 

The  distinction  in  the  books  is  this :  partner- 
ship  effects  cannot  be  applied  to  private  debts,  but 
private  effects  may  to  partnership  debts.  Under 
an  execution  against  partners,  the  private  proper- 
ty of  any  of  them  may  be  taken.  A  debt  due 
to   a  defendant  as  surviving  partner,    may  be 

D 
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Fall  18C5^     set  off  against  a  demand  on  him  in  his  own  risrht* 

First  District.     ^   rr^  ti         ,-^^    ^t  t  7  ^    ^ 

._j  6  Term  Rep.  582,  Tidd  560. 


V 

WOOLSEY 
VS. 

Cenas. 


Grymes,  in  reply.  All  the  authorities  cited,  go 
merely  to  prove  the  general  principle  of  the  joint 
and  several  liability  of  partners,  and  whenever 
the  books  speak  of  their  several  liability,  the  po- 
sition is  predicated  on  the  ground  that  the  part- 
nership fund  is  exhausted. 

,    The  Court,  Lewis,  /.  alone,  gave 

Judgment  for  the  Plaintiff* 


\r.  TV.  WOOLSEY  v^.  CEJ^JS. 

The  bill  of  la-  George  M.  Woolsey,  being  in  the  city  of 
ding  does  not  New- Orleans,  shipped  on  board  of  the  brig  Troy, 
ty  In  the  coiisis-  ^  number  of  kegs,  containing  forty  thousand  dol- 
iit;c,  lars  in  silver;  marked  W.  W.  W.  which  he  con- 

signed to  the  plaintiff,  and  drew  bills  on  him  for 
the  whole  amount.  The  bills  of  lading  express- 
ed that  the  money  was  shipped  as  the  property  of 
the  consignor.  While  the  brig  was  floating 
down  the  Mississippi,  a  writ  of  attachment  a- 
gainst  the  property  of  George  M.  Woolsey  was 
put  into  the  hands  of  the  defendant,  (the  sheriff 
of  the  district)  who  having  overtaken  the  brig  at 
the  Balize,  seized  upon  and  brought  the  money 
to  the  city  ;  whereupon  the  plaintiff  brought  his 
action  for  the  recovery  of  the  money. 

It  was  in  evidence  that  the  bills  drawn  bv 
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George  M.  Woolseyhad  been  presented  to,  ac-      Fall  I809, 
cepted  and  paid  by  the  plaintiff,  and  there  was  J'''^  ^l!!!!!!; 
attached  to  the  petition  an  affidavit  made  before  a       Woolsev 
notary  public,  in  the  city  of  New- York,  to  prove         ^^^^\ 
the  property  of  the  plaintiff  in  the  money.     Tlie 
jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial. 

Brown  and  Alexander  for  the  plaintiff.     The 
verdict  is  contrary  to  law :    From  the   moment 
that  the  bills  of  lading  were  signed  by  the  cap- 
tain, the  property  was  divested  out  of  George  M. 
Woolsey  and  vested  in  the  plaintiff,  and  it  was 
no  longer  in  the  power  of  the  consignor  to  des- 
troy the  right  of  the  consignee  ;  unless  'the  for- 
mer  had  arrested  the  money  in  transitu  i\\  case 
the  latter  had  failed.     Abbot  232,  and  if  property 
be  consigned  to  meet  an  acceptance,  it  cannot  be 
stopped  in  transitu^  Abbot  238,    for  the   right  of 
stopping  in  transitu  belongs  only  to  the  consignor 
and  he  can  exert  it  only  in  case  of  tlie  failure  of 
the  consignee.     As  to  third  persons,  the  delivery 
of  the  bill  of  lading  is  a  delivery  of  the  ]:)roper- 
ty.     2  Term  Reports^  7,   \' Johnston^  Ludhnv  \'s. 

.     The  bill  of  lading  is  the  title  by   which 

the  property  is  to  be  determined.  12  Mo.  156, 
Had  this  property  been  consigned  to  the  person 
in  whose  favor  the  bills  were  ch'awn,  there  could 
not  have  been  a  doubt  on  the  question,  because  it 
would  have  been  a  consignment  to  discharge  a  debt, 
•^nd  the  property  would  have  vested  immediately 
01^  the  receipt  of  the  dollars  by  tlie  ciiptaiuo     It 
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Pali,  1SD9,     is  difficult  to  discover  a  great  differerxe  iu  the 

^.  ^Jj  present  case.     Hie  shipment  was  made  for  the 

WooLSEY       purpose  of  satisfying  a  creditor. 

vs. 

{^i^tiAs,  2)tmcan2indIiol)€rtson  £ov  the  dtknd?mt.  There 

cannot  be  a  doubt  that  the  money  was  shipped  as 
the  property  of  George  M.  Woolsey,  It  was  at 
his  risque  and  he  must  have  borne  the  loss,  if  the 
brig  had  sunk  before  the  attachment  was  levied. 
Neither  the  plaintiff,  nor  the  person  in  whose  fa- 
vour  the  bills  were  drawn,  had  any  interest  or 
would  have  been  affected  by  the  loss  of  the  ves* 
{>el. 

Thi;  case  might  have  been  altered,  if  the  bill 
of  lading  had  reached  the  plaintiff's  hands,  and 
he  had  accepted  the  bill  in  consequence  of  it,  but 
before  the  arrival  of  the  bill  of  lading  and  accep- 
tance of  the  bill  of  exchange,  the  property  was 
at  least  in  abeyance  and  at  the  risque  of  the  con- 
signor. The  consignee  was  not  bound  to  do  ho- 
nour to  the  bill,  nor  to  accept  the  consignment. 

It  is  said  the  consignor  can  only  stop  the  goods 
in  trajisitu,  in  case  of  the  failure  of  the  consignee. 
Is  he  not  at  liberty  to  stop  them,  if  the  bill  of 
lading  be  not  negociable,  or  while  it  remains  un- 
assigncd,  and  can  he  not  compel  the  captain  to 
deliver  them  back  as  long  a^^  no  assignment  of 
the  bill  of  lading  has  taken  place  ? 

JBrowji,  in  reply.  Tlie  general  principle  that 
the  delivery  of  goods  to  the  master  of  a  ship, 
und  his  signing  the  bill  of  lading  for  them,    vest 
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the  property  in  the  consignee,  cannot  be  ques- 
tioned. The  master  then  becomes  his  agent,  \ 
and  a  delivery  to  him  is  a  deUvery  to  the  con- 
signee. If  this  position  be  correct,  it  follows 
that  as  George  M.  Woolsey  could  not  have  stop- 
ped the  goods,  neither  his  creditors,  nor  the  she- 
ritF,  can  exercise  any  act  of  ownership  which  he 
might  not  have  exercised.  He  had  totally  di- 
vested himself  of  his  rights  to  the  property,  ex- 
cept that  of  stopping  it  in  case  of  the  failure  of 
the  consignee.  W.  W.  Woolsey 's  title  was  de- 
feasible upon  the  happening  of  this  contingency 
alone.  It  is  the  bill  of  lading  that  stamps  the 
title  on  the  property. — It  is  the  mercantile  instru- 
ment which  designates  the  ownership.  12  Mo. 
156.  No  matter  what  the  consideration  may 
have  been  ;  like  that  of  a  bill  of  exchange,  it  can- 
not be  inquired  into.  This  is  for  the  case  and 
facility  of  commerce. 

But  it  is  said  that  the  solution  of  the  quesrion, 
at  whose  risk  was  the  money  at  the  time  the  at- 
tachment was  levied,  will  afford  the  proper  cri- 
terion to  determine  who  was  the  right  owner ; 
and  that  the  money  was  at  the  consignor's  risque. 
This  general  rule  has  its  exception,  introduced 
for  the  convenience  and  safety  of  merchants. 
When  goods  are  insured,  the  insurer  runs  the 
risque,  without  the  property  being  in  him.  So 
Jn  consignments,  the  consignor  runs  the  risque, 
"  and  is  as  the  insurer.  If  this  be  not  the  case,  how 
is  the  principle  to  be  reconciled,  that  a  delivery 


Fall  KS09, 
First  District. 


Woolsey 

vs. 

Cenas. 
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Fall  1809.     to  the  master  is    a   constructive' delivery  to  the 
First  District.  .  i    i         i  i.  ■     , 

^  ^  J  consignee,  and  that  dehvery  vests  the  property. 

WooLSEY  Again,  it  is  said  that  the  money  when  attached 

Cenas.  ^^^^  ^^^^  property  of  George  M.  Woolsey,  and 
W.  W.  Woolsey  had  yet  acquired  no  right.  But 
as  soon  as  the  latter  received  the  bill  of  lading 
and  accepted  tlie  bill  of  exchange,  without  no. 
tice  of  the  attachment,  his  right,  if  it  were  only 
inchoate  before,  became  complete. 

Bills  of  lading,  like  bills  of  exchange,are  trans- 
ferable by  endorsement,  and  the  bonajide  holder 
is  the  only  person  who  can  demand  the  contents 
and  in  \\  horn  the  property  vests.  If  A.  draw  in 
favour  of  B.  on  C.who  accepts,  and  D.  a  creditor 
of  B.  attaches  in  the  hands  of  C.  and  the  bill 
afterwards  be  endorsed  to  E.  who  had  no  notice 
of  the  attachment,  E.  will  recover  notwithstand- 
ing it.  This  is  our  case,  the  consignee's  right 
cannot  be  aifected  by  the  attachment. 

By  the  Courts  Lewis,  /.  alojie.  It  is  not 
considered  as  material  in  this  case  to  determine 
whether  property  can  be  stopped  iri  transitu.  In 
order  to  support  this  action,  all  the  plaintiff  has 
to  do,  is  to  sliew  that  the  money  was  his,  at 
the  time  the  attachment  v/as  levied  on  it. 
Were  it  material,  I  would  incline  to  the  opinion 
that  under  our  strdute,  the  property  of  an  abs«. 
conding  debtor  is  liable  to  be  attached  whereever 
it  may  be  found  Vvithin  this  territory. 

Whether  the  money  was  tlie  property  of 
George  M.  Woolsey,  was  a  cjuestion  for  the  <ij^'^ 
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^  termination  of  the  jury  on  the  evidence  before 
j  them,  and  in  bringing  a  verdict  in  favour  of  the  ^ 
'^  defendant,  they  have  determined  it  in  the  affirm- 
:j  ative. 

\      As  to  the  point  of  law  which  arises  as  to  the 
I  eifect  of  the  ti'iuisfer,  it  seems  to  me  the  property 
I  did  not  vest  in  W.  W.  Woolsey,  as  there  was 
1  no  antecedent  debt  existing,  no  consideration  paid 
and  no  privity  in   the  transaction  between  him 
and  the  consignor,  to  whose  proposition  he  was 
not  bound  to  accede,  and  at  whose  risque    the 
money  remained  ;     A  consignor  cannot  vest   a 
right  in  the  consignee  unless  the  will  of  the  lat- 
ter concur  in  the  acquisition  of  it.     The  contract 
by  which  the  right  of  property  passes  from  the 
one  to  the  other  is  only  inchoate,  until  it  receives 
the  assent  of  both  :  while  it  is  the  act  of  one  party 
only,  the   other  is  under  no  obligation   and  ac- 
quires no  right.     The  promise  is  what  civilians 
call  a  pollicitation,  which  is  not  binding  'till,  by  the 
,  assent  of  both  parties,  it  ripens  into   a  contract. 
Pollicitatio  est  soliiis   accipientis  promissiiniy    1 
Pothier  on  Obligations^  5,  no.  4. 

It  seems  absurd  to  say  that  a  person  can  be 
the  rightful  and  exclusive  owner  of  property  and 
yet  sustain  no  loss  by  the  destruction  of  it,  and 
tthis  would  be  the  case  if  the  right  of  property 
was  considered  in  the  consignee,  while  the  goods 
are  at  the  risque  of  the  consignor. 

Motion  ov£rrul£d. 


Fall  1809 
First  District* 

, 1 

Woolsey 

vs, 
Cenas. 
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Fall   1809,  DUJVCAJ^  \s.  YOUJVG, 

First  District. 

^^ ;-\ -^      This   was  an  action  on  a  bill  of  exchange 

protested  bill.  tli'awn  by  M.  G.  CuUen  of  New-Orleans,  in  fa- 
vour  of  the  defendant,  on  Liverpool,  payable  in 
eight  months  after  date,  on  the  29th  of  April 
1807,  and  endorsed  by  the  defendant  to  the 
plaintiif,  who  resided  in  Charleston, 

The  plaintiff's  agent  in  Liverpool,  presented 
the  bill  for  acceptance  on  the  21st  of  July  follow- 
ing, and  the  drawee  refused  to  accept  it.  But  of 
this  fact  the  only  evidence  was  the  protest  for 
non-payment,  in  which  it  was  stated  that  the  bill 
had  been  regularly  protested  for  non-acceptance. 
The  plaintiff  received  information  of  the  refusal 
of  the  drawee,  on  the  25th  of  September,  and  on 
the  next  day  put  a  letter  in  the  post-office,  in- 
forming the  defendant  of  it,  and  the  letter  reach- 
ed  him  on  the  24th  of  October.  On  the  15th  of 
October,  the  defendant  attached  the  property  of 
the  drawer. 

On  the  part  of  the  defendant,  it  was  proven 
that  two  ships  left  Liverpool  for  New- Orleans  a* 
bout  the  middle  of  August  1807,  one  of  which 
arrived  at  the  Balize  on  the  11th  of  October 
following,  and  reached  the  city  on  the  15th. 

Alexander  2indi  Duncan  for  the  defendant.  There 
has  been  a  want  of  due  diligence  in  giving  no- 
tice.  The  notice  itself  was  insufficient,  as  the 
defendant  was  informed  that  the  bill  was  noted 
for  non-acceptance,  while  he  ought  to  have  been 
'Apprised  of  the  protest. 
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It  is  the  duty  of  the  holder  of  a  dishonored    ^f  all  i80<), 

•^         .                .               ,                             First  District 
bill  to  give  the  earliest  notice  to  the  person  to  u.^ ^ .-j 

whom  he  intends  to  resort  for  payment ;    and   if       Duncan 
he  fail,  without  being  able  rationally  to  account        Youno* 
therefore,  he  will  not  recover.     2    Smith  196, 
burrows  2670.     In  the  present  case,  two  ships 
left   Liverpool,  bound  directly  to  New- Orleans,  ' 

after  the  drawee's  refusal  to  accept  and  no  notice 
was  given  by  either  of  them  to  the  defendant. 
The  plaintiff  knew  that  the  defendant  resided  in 
Kew-Orleans,  and  was  therefore  bound  to  possess 
his  agent  at  Liverpool  with  that  information,  in 
sending  the  bill,  that  in  case  of  an  unfavorable 
contingency,  notice  might  be  sent  to  the  defen- 
dant, without  delay. 

Notice  of  a  foreign  bill  having  been  noted 
for  non-acceptance,  is  not  sufficient,  there  must 
be  notice  of  the  protest  itself.  There  must  be  a 
protest  for  non-acceptance,  and  the  want  of  it 
cannot  be  supplied  by  witnesses.  Buller^s  N,  P, 
271.  Chitty  90. 

Ellery  and  Robertson  for  the  plaintiff.  It  is  not 
believed  that  there  can  be  a  doubt  with  regard  to 
the  regularity  of  the  notice  :  but  it  is  said  it 
came  in  a  circuitous,  while  it  might  have  come 
in  a  direct  way. — That  the  agent  forwarded  the 
information  to  his  principal  at  Charleston,  who 
sent  it  by  the  post  to  New- Orleans,  while  if  the 
opportunity  of  the  ships  had  been  improved  the 
defendant  might  have  had  notice  nine  days  earlier, 

E 
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Fall  1 809,     and  might  have  taken  measures  for  his  security.  But 
^st  District.^  it  is  in  evidence  that  on  the  15th  of  October,  on 
Beow  N         the  very  day  of  the  arrival  of  the  ship  which  reach. 
,-,       ,  '^^'  ed  the  city  first,  an  attachment  was  issued  at  the  in- 

Stance  of  the  defendant,  and  the  property  of  the 
drawer  levied  lipon,  so  that  it  appeal's  he  had  as 
early  information  as  could  possibly  have  been  giv- 
en, and  took  measures  accordingly. 

The  protest  for  non-payment  to  which  all  courts 
give  credit,  proves  that  the  bill  was  duly  protest- 
ed  for  non-acceptance.  The  plaintiff  perhaps  did 
not  use  the  legal  term  in  his  notice,  but  he  in- 
formed the  defendant  that  the  bill  was  dishonored, 
which  is  sufficient. 

The  Courts  Lewis,  J.  alone  y  charged  the  jury 
in  favour  of  the  plaintiff  on  each  of  the  pointS|, 
and  there  was  a 

Verdict  for  the  Plaintiff. 


JBROJVJV  vs.  FORT  isf  GIRAUD. 

The  cons'ide-      Ac T ION    upon   a  note    of  hand.     The    ship. 

ration  of,  a  note  Clara,  owncd  by  Foster  &  Giraud  of  New-Tork, 
enquired  into.  ... 

being  libelled  in  the  district  court  of  the  United 

States,  in  New- Orleans,  under  the  act  of  Con- 
gress, prohibiting  the  importation  of  slaves,  8 
Laws  U,  S,  262,  the  defendants  were  desired  by 
the  owners  to  act  for  them,  and  consequently^ 
the  ship  being  afterwards  condemned  and  sold, 
they  bought  her  in,  and  gave  their  note  for  the 


Vfi. 

FortScGiraud. 
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price  to  the  plaintiff,  the  collector  for  the  port  of     Fall  1809, 
New-Orleans,    with   an  endorser— This    paper  Jif!L^'f^^ 
was  payable  on  a  future  day  and  deposited  with        Brown 
the  clerk  of  the  District  Court.     The    forfeiture 
being  remitted  by  law,  the    defendants   refused 
payment. 

Alexander^  for  the  defendants,  praying  leave 
I  to  prove  these  facts,  was  opposed  by 

Grymes  for  the  plaintiff.  The  defendants  can- 
not  be  allowed  to  introduce  proof,  oral  or  written, 
to  shew  the  want  of  a  consideration  paid  by  the 
plaintiff,  Kidd  34,  35,  an  indorsed  note  is  like  a 
bill  of  exchange,  the  acceptor  of  which  is  liable, 
although  he  knows  that  no  consideration  was 
given,  Ihid,  83,  85.  Exnudopacto,  non  oritur 
actio  ;  but  any  degree  of  reciprocity  takes  a  case 
out  of  this  rule  :  the  execution  of  the  note  is 
that  degree  of  reciprocity.  No  proof  is  admiss- 
ible of  what  passed  between  other  persons  than, 
the  parties  to  the  suit.  The  defendants  gave  the 
note,  they  are  not  parties  to  the  remission,  and  it 
cannot  avail  them.  Fort  &  Giraud  alone  caa 
claim  the  benefit  of  it.  Pillans  o"  Rose  vs.  Fan 
Mierop  ^  Hopkiiis,  3  Burr.  1663. 

Browriy  for  the  defendants.  An  inquiry  into 
the  consideration  of  a  note,  when  the  plaintiff  is 
an  endorsee,  is  denied  only  when  he  came  fairly 
by  It  and  without  notice.  Kidd^  34.  It  is  al- 
lowed when  the  endorsement  is  posterior  to  the 


^6  CASES  IN  THE  SUPERIOR  COURT 

Fall  1809.      day  of  payment.     3   Term  R,  82,  83.     4  Dal 

^  First  District.^  j^^    271.     An   assignee  of  a  negociable  paper 

St.  Marc      takes  it  subject  to  all  the  equity  to  which  the  as- 

LaChapellaSc  gjp;noris  subject,  whenever  he  has  notice  actual 

or  constructive. 

Bj/   the  Court y  Lewis,  J.   alone.     The  evi- 
dence  is  proper.     Th€  note  was  endorsed  merely 
for  the  purpose  of  securing  the  payment  of  it.  ^ 
The  plaintiff  may  be  considered  as  the  original 
payee,  for  he  received  the  note  from  the  makers. 

The  defendants  having  introduced  witnesses, 
and  the  facts  being  proved,  the  plaintiif  volun* 
tarily  sufiered  a  No n  Suit. 


Sr,  MARC  vs.  LJ  CHAP  ELLA  1st  HARRISON, 

Ship  owners  lia-      Th  e  plaintiff's  agent  in  Bourdeaux,  shipped  on 
ble  for  all  clama-  board  of  the  Catherme,  of  which  the  defendants 

cres     occasioned  ^  r   i 

bv  a  master  and  were  owners,  and  one  oi  them  master,  a  quantity 

joint  owner.  of  merchandize,  for  which  Harrison,  the  master, 
signed  bills  of  lading,  engaging  to  deliver  them 
at  New- Orleans.  The  Catherine  went  to  St. 
Thomas's,  in  order  to  land  some  passengers, 
where  the  merchandize  were  sold,  and  the  plain- 
tiffs  claimed  a  sum  of  about  twenty-five  thou- 
sand dollars,  stating  it  to  be  the  amount  which 
he  would  have  received  from  the  sale  of  the  mer- 
chandize,  in  cash,  after  deducting  the  freight,  du« 
ties,  and  all  other  charges,  if  they  had  been  de- 
livered acc9rding  to  the  bill  of  ladings  deduct* 
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ing  the  sum  of  tlii'ec  thousand  dollars  paid  him     ^^^^  ]^^?^ 
by  La  Chapella,  which  this  defendant  judged  the 


ict. 
J 


plaintiff  entitled  to  require  from  him,  as  his  pro-       St.  Marc 
portion  of  the  sale  at  St.   Thomas's.     Interest  ^^  Chapf.lla  h 
was  also  demanded.  Hauuison. 

It  was  in  evidence  also  that  while  the  Cathe- 
rine was  at  St.  Thomas's,  a  British  privateer  was 
cruizing  off  the  island,  a  circumstance  which  de- 
termined the  master,  wdth  the  advice  of  some  of 
the  freighters,  who  were  there,  to  sell  his  cargo, 
and  proceed  to  New- Orleans  in  ballast. 

Moreau  and  Derbigny^  for  the  defendants.  As 
the  shipment  was  made  in  France,  the  conse- 
quences of  it  must  be  regulated  by  the  laws  of 
that  country.  They  limit  the  liability  of  owners 
of  vessels,  for  the  acts  of  the  master,  and  permit 
the  owner  to  discharge  himself  by  the  abandon- 
ment of  the  vessel  and  freight,  i.  Ordo7inajice  de 
la  Marine,  liv.  2.  t.  8.  art.  2. 

Admitting  that  the  contract  is  to  be  regu- 
lated by  the  laws  of  this  territory,  it  would  seem 
that  damages,  for  the  misconduct  of  the  master, 
may  be  recovered  from  him  and  the  owner  in 
solido.     But  this  severe  provision  appears  miti- 
gated by  the  provision  that  a  master  of  a  vessel 
shall  give  security  to  the  owner  for  the  value  of 
the  vessel  and  the  damages  which  he  may  cause, 
Ord,  of  Bilboa  224 ;  a  provision  which  seems 
Controlled  by  the  obligation  imposed  on  the  offi- 
cers of  the  customs  in  Spanish  ports,to  require 


L 
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^^^^  !^*^?>      surety  from  the  owner  to  the  amount  of  the  va- 
<^  -'    ^ J  lue  of  the  vessel  and  freight,  before  a  clearance 


St.  Marc       be  granted.      Curia  Philipica  467.     This  reduces 
La  Chapella&  ^^^^  liability  of  ship  owners  in  Spain,  to  the  same 
Harrison.      degree  as  the  ordinance  of  France.     The  British 
statute  of  7  Geo,  2.  c,  15,  contains  the  same  pro- 
vision, which  is  supposed  to  have  been  adopted 
by  all  the  mercantile  nations  of  Europe. 

Seighery  Alexander  and  Brown  for  the  plain^ 
tiif.  Even,  if  the  liability  of  La  Chapella  be  to 
be  measured  by  the  ordinance  of  France,  he 
ought  to  be  chai;ged  to  the  w^hole  extent  of  the 
plaintiff's  loss,  inasmuch  as  Harrison  was  not  on- 
ly master,  but  joint  owner,  and  the  vessel  went 
to  St.  Thomas's  in  consequence  of  a  preconcerted 
arrangement  between  the  defendants,  beneficial  to 
themselves  and  evidently  prejudicial  to  the  plain- 
tiif,  as  it  hazarded  his  insurance.  The  going  in- 
to St.  1  homas's  being  only  a  deviation,  not  a  bar- 
I  ratry,  which  is  an  offence,  which  can  be  commit- 

ted against  the  oxvner  of  the  ship  only.  If  the 
master  of  a  ship  be  also  the  owner,  he  cannot  be 
guilty  of  barratry.     Park  194,  1  Term  R.  :^23. 

The  French  ordinances  and  the  British  statute 
were  intended  to  aiford  protection  to  honest  ship 
owners,  against  tlie  dishonesty  of  captains,  but 
\  not  to  present  a  legal  shelter  to  those  who  parti- 
cipate ill  the  guilt  of  the  master.  The  latter  sta- 
tute expressly  confines  the  relief  to  acts  done 
•without  the  privity  or  knowledge  of  such  owner 
or  owners.     3  Bac.  Abr,  612,  613. 
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We  contend  that  the  extent  of  the  defendants*      Fall  1809 
liability  is  to  be  ascertained  by  a  reference  to  the  vZ!!!l^^!!!!!!!!lr 
laws  of  this  Territory.     The   Catherine  was  an      St.  Marc 
American  bottom.     The  plaintiff  and  both  de-  ^^  Chapella  & 
fendants  are  American  citizens,  and  the  master's      Harrison. 
engagement  to  carry  the  articles  had  a  reference  to 
and  was  to  have  its  completion  in  this  Territory. 
By  the  ordinance  of  Bilboa,  which  is  here  part  of 
the  law  of  the  land,  and  which  the  defendants  have 
cited,  it  is  the  duty  of  the  master  of  a  vessel  to 
give  security  to  the  owner  to  indemnify  him  against 
all  losses  occasioned  by  his  misconduct.     The  in- 
ference is  unavoidable  that  the  owner  is  liable  for 
the  whoje.     The  part  quoted  out  of  Ctiria  Phili- 
pica  goes  the  full  length  of  the  principle  we  rely 
upon.     It  is  there  stated  that   the  owner  is  an- 
swerable in  all  respects  for  the  acts  of  the  master. 
This  being  an  action  sounding  in  damages,  the 
only  just  criterion  is  the  cash  price  of  similar  ar- 
ticles in  the  market  of  New- Orleans,  deducting 
proper  charges. 

Bif  the  Court,  Lewis,  J.  alone.  The  de^- 
fendants  are  liable  to  the  plaintiff  for  the  miscon- 
duct of  Harrison,  as  master  and  joint-owner  o^ 
the  vessel.  They  must  therefore  be  liable  for 
the  whole  loss.  All  persons  undertaking  to  carry 
goods  for  hire  are  responsible  for  the  value  of  the 
goods  at  the  place  of  delivery,  at  the  time  they 
ought  to  have  arrived,  whenever  the  goods  aie 
lost  by  the  miscohduct  of  the  carrier. 

Judgment  for  the  PLAi>rTiFF, 
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Fall   1809,  DEBORA  vs.  COFFIJV  Isf   WIFE, 

First  District. 
^ y '      This  was  an  action  beginnin,^  by  an  order  of 

Spaniard^to  sue  scizure,  obtained  from  the  Judge  of  the  City 
a  Frenchman  Court  of  New- Orleans,  against  five  negroes  be- 
pelV'war^on"  longing  to  the  defendants,  and  founded  on  amort- 
iiscated in  Spain,  gage  specicilly  of  five  Other  negroes,  (one  except- 
ed) than  those  embraced  by  the  seizure,  and  ge- 
nerally of  all  the  estate  of  the  defendants,  executed 
by  them  in  the  year  1808,  at  the  Havanna, 
where  they  then  resided,  for  the  payment  of 
S  1400,  at  the  expiration  of  twelve  months  there- 
after. The  material  facts  set  forth  by  the  de- 
fendants plea  and  afterwards  admitted  by  the  plain- 
tiff, were  as  follows:  the  money  was  lent  to  be 
employed  in  a  flourishing  manufactory  of  earthen 
ware  belonging  to  the  defendants,  in  the  vicinity^ 
of  the  Havannah,  and  was  so  employed.  Be- 
fore the  expiration  of  the  twelve  months,  the 
defendants  were  banished  from  Cuba,  and  all 
their  property  (excepting  the  negroes  in  question, 
who  followed  their  master)  had,  without  any 
fault  of  their's,  been  seized  and  confiscated  un- 
der a  general  act  of  confiscation  and  banishment 
against  all  Frenchmen  residents  in  the  island ;  bif 
xvhich  act  of  confiscation,  &:c.  the  proceeds  of 
their  estates  were  held  by  the  government,  sub- 
ject in  the  first  place  to  the  payment  of  their 
respective  Spanish  creditors.  The  property  of 
the  defendants,  so  seized  and  confiscated  was 
much  niore  than  sufficient  ^or  t\iQ  payment  of  all 
their   debts.     The    confiscation   act   points  out 


\ 
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^W  mode  in  which  the  Spanish  creditors  may  ap-      Fall  1309, 

.      f,            1      1      •                                                                            First  District. 
ply  tor  and  obtam  payment.  v ; 

The  plaintijf  is  a    Spaniard^  resident  at  the        Debora 
Havannah,  where  the  property  of  the  defendants  poFFiNsiwiFS; 
sSO  seized  and  confiscated   lies,  and   might  have 
^obtained payment  out  of  the  proceeds  of  the    de- 
fendants' property  in  the  hands    of  the  govern- 
ment. 

;     Upon  this  case  judgment  had  been  given  for  z 

the  plaintiff  in  the  Court  below,  from  Avhich  the 
cause  came  up  by  appeid. 

Smith,  for  the  defendants.  The  judgment  of 
the  Court  belo^v  ought  to  be  reversed  upon  three 
grounds : 

1st.  Because  after  the  act  of  confiscation 
and  banishment^  neither  this  form  of  action  nor 
any  other  could  be  sustained  against  the  defen- 
dants in  a  court  of  justice  in  Cuba  ; 

2d.  Because  it  is  substimtially  giving  effect 
to  the  penal  laws  g{  a  foreign  governilient ; 

3d.  Because  ^s  tha  proceeds  of  the  defen- 
dants^ property  seized  by  the  Spanish  govern- 
ment are  sujficient  for  the  payment  of  this  debt^ 
and  arc  accessible  to  the  plaintiff  and  not  to  de- 
fendants— that  judgment  is  contrary  to  equity 
and  moral  justice — and  therefore  not  to  be  sus- 
tained in  this  court  of  equity  as  well  as  law. 

I.  It  ought  to  be  reversed,  because,  after  the 
act  of  confiscation  and  banishment,  neither  diis 
form  of  action,  nor  any  other,  could  be  sustaiu- 
cd  against  the  defendants  in  Cuba, 

F 
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Fall  1809,  By  the  act  of  confiscation  the  defendants  were 

First  District.  ,         ,  i    •        ,  tti        i  . 

i I  reduced  to  an  actual  insolvency* — Joy  that  act, 

Debora        jhe  title  to  all  their  property  in  Cuba  was  divested 
Coffin  &  Wife  ^^^^  ^^  them  and   vested  in  the  government — In  i 
Cuba,  the  parties  to    the   contract,  the  security 
for  its  fulfilment  and  the  7node  of  proceedings  to 
obtain  it,  were  by  that  act  all  equally  changed. 
If  a  remedy  against  the    defendants  could  liave 
been  pursued  by  the  plaintiff  in  Cuba,  it  must 
have  been  by  an  action,  either  in  rem  or  in  per^ 
'sonam.     But  the  plaintiiF  could   not  have  sup- 
ported *'  an  order  of  seizure,"  or  any  other  pro-= 
cess,  in  the  ordinaiy  form,  against   the  property 
of  the  defendai:its,  in  any  of  the  judickl  tribunals 
of  the  country,  because,  by  the  act  of  confiscation, 
Sec. — there  the  supreme  law  of  the  land,  all  the 
property  of  the  defendants  vested  2j&5oyac*?o  in  the 
government.     And  by  that  act  it  was  ordained 
that  Spanish  creditors  of  whatever  degree  should 
prove  their  debts  and   solicit  payment  only  in 
conformity  to  the  mode  therein  pointed  out.     It 
would  therefore  have  been  as  unnecessary  and  in- 
tlecorous  as  inadmissible  to  have  instituted  an 
action  in  Cuba  against  the  property  of  the  defen- 
dants.    Equally  was  the  plaintiff  precluded  by 
that  act  from  any  civil  proceeding  in  personam 
against  the  defendants  there.     The  government 
had  jealously  reserved  to    itself  the  exclusive 
privilege  of  pursuing  the  persons  of  the  defen- 
dants and  that  by  the  criminal  mode  of  banish- 
ment.     The    execution   of  that   sentence   was 
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wholly  incompatible  with  the  indulgence  to  any     Fall  1809, 

.      .      •     i-    •  1      1       r     •    -1                   1-                   •     ^    First  District. 
private  individual  oi  civil  proceedings   against  y ; 

the  persons  of  the  defendants.  Dehor  a 

But,  on  the  supposition  that  the  defendants  Coffin&Wifb. 
would,  after  the  act  of  confiscation,  have  been 
liable  to  a  real  or  a  personal  action  in  a  court  of 
justice  in  Cuba,  could  they  not,  in  the  one  case, 
h; :\  e  plead  Vf^ith  effect  the  act  of  confiscation,  and 
in  the  other,  is  it  not  too  revolting  to  justice  and 
mi3iiility  vo  suppose  that  after  the  seizure  of  all 
thtir  property  by  the  governnnent,  Vv^ithout  their 
lauk  ^nd  s abject  to  die  payment  of  their  debtsj 
a  court  of  justice  would  suffer  the  plaintiff  L^  the 
first  instance  to  imprison  the  persons  of  the  de- 
fendants, and  not  compel  him  to  resort  to  the 
sufficient  fund  held  out  by  the  government, 
which  was  accessible  to  him  and  not  to  them  ? 
If  these  pleas  would  have  have  been  effectual 
there,  shall  they  not  be  here  ?  Shall  the  plaintiff 
be  permitted  to  pursue  remedies  here  against  the 
defendants,  which  would  have  been  inadmissible 
in  his  own  country- — the  very  country  where  the 
contract  was  made,  and  where  the  defendants  have 
experienced  from  the  government  a  rigor  they 
could  not  elsewhere  have  been  exposed  to?  So  far 
was  the  plaintiff  from  a  capability  of  maintaining 
an  action  in  Cuba  against  the  defendants,  that  he 
could  not  lawfully  even  have  received  payment 
from  them  of  his  debt — any  payment  made  to 
him,  after  the  act  of  confiscation,  would  have 
accrued  to  the  use  of  the  government,  he  would 
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Fall  isop,      have  been  obliged  to  deposit  that  money  in  the 
First  District.  ,  ,.  •'■ 

^^ ^^ ;  public  treasury,  and  must  have  been  content  ta 

DEBoriA  receive  back  the  amount  of  his  debt,  at  such 
Coffin  &  Wife,  time,  in  such  manner,  and  under  such  circum. 
stances,  as  it  pleased  to  prescribe.  If  the  gov- 
ernment had  pleased  to  lay  a  tax  on  the  debt  of 
every  Spanish  creditor  so  received  from  the  Span- 
ish treasury,  is  it  possible  that  any  one  would  main- 
tain that  the  Spanish  creditors  could  in  such  case 
lawfully  pursue  the  unfortunate  exiles  in  foreign 
countries  to  compel  them  to  refund  the  deficien- 
cy thereby  produced  ?  If  the  plaintiff  could  nei- 
ther sue  nor  receive  payment .  from  the  defen^ 
dants  in  Cuba,  and  that  by  a  law  of  his  own  coun- 
try  which  he  was  bound  to  obey — shall  he  not  a 
fortiori  be  prohibited  from  suing  here  ? 

^'  The  civil  law  can  hinder,  or  m.ake  void 
''^  the  obligation  of  a  promise,  or  contract  two 
^'  ways,  or,  by  such  an  act  as  affects  the  pro- 
*•  miser  or  contracter  immediately,  either  by  such 
^^  an  act  as  immediately  affects  those  to  whom 
^'  the  promise  or  contract  relates,  and,  in  the  mean 
"  time  affects  him,  only  remotely.  And,  further, 
**  where  the  act  of  the  civil  law  affects  him  immfr. 
**  diately  it  may  be  ?i\\ttz^^Q.\\\^or .subsequent  to  the 
^'  promise  crcontract.;^  Rutherf.  Inst,  jV.  L.  b. 
%cLCk  ^  11,/;.  247.  ^^^-^*  '' He  bound  him- 
*'  self  by  the  social  compact  to  obey  the  laws : 
*^  and  this  obligation  is  antecedent  to  his  promise 
^  "^^  or  contract."  Id?n.  253.  *****  ^' If  we 
*''  make  a  promise  or  contract  by  which  any  per-. 
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^*  son  acquires  a  ridit,  and  the  civil  law  takes  from      ^'all  I8t)<?, 

,          .    ,      '                  ,       -       ,  .           ^       r   .^        First  District. 
^'  mm  the    right  so  acquired,   this  act   oi   the  v  ^ 

*^  law  affects  him  immediately  and  directly  ;  but,        Dehor  a 

*'  at  the  same  time  will  remotely  ''HQ. indirectly  Q^pj.j.^/^\yjpj, 

*^  affect  us  and  discharge  our  obhgation/'     IdjcL 

254.     The  government  then,  by  the  act  ofcon- 

;  fiscation,  not  only  actually  prohibited  any  future 

payment  of  their  debt  by  the  defendants  to  the 

plaintiff  in  Cuba,  but  it  had  a  right  so  to  do.     It 

not  only  prevented  the  plaintiff  from   acquiring 

the  rio'ht  which  he  midit  otherwise  have  acquired 

O  -     ...       O  -  1 

of  suing  the  defendants  upon  t'hcir  contract  in 
Cuba,  but  it  exercised  that  power  consistently 
with  the  principles  of  natural  law.  For  it  is  most 
evidently  just,  that  when  the  sovereign  power  in 
the  state  takes  Irom  an  individual,  without  hisi 
.  fault,  and  only  to  effect  a  general  benefit,  the  pro- 
perty with  which  he  intended  to  discharge  his 
debts,  it  should  protect  that  individual  from  suits 
that  might  be  instituted  against  him  for  not  so 
employing  the  property  of  which  he  is  thus  de- 
prived. This  confiscation  of  the  defendants'  pro- 
perty, to  an  amount  sulRcient  for  the  payment  of 
all  their  debts,  and  subject  to  such  payment  may 
be  not  inaptly  considered  as  the  forced  payment 
6f  a  debt  to  a  person  constituted  by  law  to  re- 
ceive it  for  the  real  creditor,  and  resembles  pay- 
ments made  to  curators,  tutors,  husbands,  recei* 
vers  of  hospitals,  he.  payments  Vv^hich  would  be 
validj  even  though  the  money  might  happ(^n  not 
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Fall  1809,      to  be  received,  or  enjoyed  by  the  real  creditor.^ 
First  District.     r>7.        ny     -   ,    i      r\j  i-  r,       r    ^     ^    ^  ^ 

\  i  Fotnier^  I  rait e  cles  Voiig,  part,  2>^  ch.  \^\  3. 

Debora  «  Contracts  are  to  be  decided  upon  and  exe- 

Coffin  &  Wife.  *'  cuted  only  according  to  the  laws  of  the  place 
**  of  residence  of  the  parties  at  tne  time  of  mak- 
"  ing  them,  unless  another  intention  appear." 
Pothier,  Cont,  dc  Societc,  ^  159,  p.  133.  ''  Dis- 
*'  putes  between  foreigners  or  strangers  to  be  de« 
**  cided  according  to  their  own  laws."  3  Part  id. 
tit.  15,  L.  15. 

*'  The  laws  of  every  empire  have  force  and  are 
*'  obligatory  upon  all  who  are  within  its  limits,'^ 
* — "  and  by  the  curtesy  of  nations,  whatever  laws 
*'  ai*e  carried  into  execution  in  one  government, 
"  are  considered  as  having  the  same  effect  every 
**  where,  provided  they  do  not  occasion  a  preju- 
*'  dice  to  other  governments,  or  those  who  are 
"  entitled  to  their  protection.  3  ,Z)^//.  370,  yiofC' 
So  far  as  the  act  of  conllscatioii  has  been  car- 
ried into  effect  upon  the  property  of  the  defen- 
dants in  Cuba,  they  must  be  bound  by  it — but 
they  are  clearly  released  from  all  future  obedience 
to  a  government  which  has  banished  them  from 
its  protection — with  regard  therefore  to  the 
miserable  remnant  of  property  which  they  hav6 
been  able  to  withdraw  from  the  sphere  of  con- 
fiscation, they  are  entitled  here  to  the  protection 
as  well  of  law  as  of  humanity. 

But  how  stands  it  with  the  plaintiff — a  native 
and  resident  of  Spain  ?  He  is  to  be  viewed,  as 
to  tliis  question,  only  as  the  indefeii>ible  subject 
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of  the  laws  of  his  own  government.     It  does  not      Fall  1 809 

_        .      ,             1,    1       ^1        •        r       First  District, 
belong  to  him,  a  Spaniard,  to  alledge  the    mvali-  , ^  .       .  9 

dity  of  a  Spanish  act  of  confiscation.  With  re-  Debora 
gardtohut:,  that  act  is  absolute!}*  obligatory,  i^ot  coffinTwifb, 
only  inSpahi  but  elsewhere  ;  not  only  so  far  as  it 
is  executed,  but  in  whatever  it  is  only  executory. 
With  regard  tG  his  claims,  the  tide  to  the  whole 
of  what  was  the  property  of  the  defendants,  is 
out  of  them  and  in  the  Spanish  government. 
This  is  not  only  law,  to  him,  but  is  is  equity, 
since,  in  the  transfer  of  title  effected  by  the  act  of 
confiscatioiihis  interests  have  not  been  neglected. 
If  then  a  recovery  could  be  had  against  the  pro- 
perty of  the  defendants  here,  for  this  debt,  the 
action  ought  to  be  instituted  in  the  name  of  the 
Spanish  government,  to  die  benefit  of  which  it 
would  inure. 

11.  This  leads  to  the  second  ground  on  which 
the  judgment  of  the  court  below  ought  to  be  re- 
versed— viz  :  because  it  is  substantially  giving  ef. 
feet  to  the  penal  laws  of  a  foreign  government. 
What  is  the  situation  of  the  plaintiff  under  the 
act  of  confiscation,  as  to  this  debt  ?  He  is  en- 
titled  to  demand  payment  out  of  the  proceeds  of 
the  defendants'  property  in  the  hands  of  the  Span- 
ish government.  Instead  of  so  doing,  he  insti- 
tutes a  suit  against  the  defendants  in  this  country 
to  recover  from  them  payment  of  the  very  debt 
for  which  the  Spansih  government  would  ac- 
count to  him.  Whatever  surplus  may  remain  ia 
its  hands  after  payment  of  Spanish  creditors  is  to 
become  a  forfeiture  to  the  state.     If  the  plaintiff 
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Fall  1 809,      recover  in  this  action  he  thereby  preckides  himself 
\ i^ Ij  from  demanding  from  the  Spanish,  treasury  that 


^r 


JD,EBOR  A  amGiint  and  ^  which  he  would  be  entitled  to  receive. 
Coffin  kWirr  Does  it  not  follow  irresistibly,  that  a  recovery  by 
theplidmifr  inthis  suitj  vrould  inure  substiuitially 
to  the  benefit  of  the  Spanish  government"— if,  in^ 
deed,  he  would  not  be  obliged  to  account  to 
it  immediately  as  its  agent  for  the  money  so  re- 
covered here.  Nothing  but  the  glaring  impossi- 
bility of  that  government  sustaining  a  suit  in  its 
own  name  to  recover  the  forfeiture  of  the  re- 
mainder of  the  defendants'  property  now  pursued 
by  the  plaintiff  would  prevent  such  an  account 
being  exacted  :  and  shall  we  suffer  that  to  be  done 
in  our  courts  indirectly,  which  v/e  would  reject 
w^ith  indignation  if  directly  demanded  of  us  ?   . 

III.  As  tlie  fund  in  the  hands  of  the  Spanish 
government  is  sufficient  for  the  payment  of  the  de- 
fendants' debts,  and  is  accessible  to  the  plaintiff^ 
and  not  to  the  defendants,  the  judgment  of  the 
court  below,  is  contrary  to  equity,  and  therefore 
ought  to  be  reversed  i  n  this  court  of  equity  as  well 
lavr.  And  in  support  of  this  ground  we  rely 
on  the  principles  laid  down  by  the  Lord  Chan- 
cellor in  the  case  of  TFright  vs.  Nutt,  m 
which  he  says  among  other  things — ''Therein 
*'  no  doubt  in  the  vrorld,  but  that  according  to 
"  the  general  principles  of  a  court  of  equity, 
*'  where  a  man  vA\o  has  not  actual  possession  o^ 
**  his  debt  (for  if  he  had  actual  possession,  I 
['  should  conceive,  that  it  would  be  payment  eveii 
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•*  that  might  be  available  in  a  court  of  law,  but     Fall  1809, 

\e  'r       ^     '      ^1           .             11     .   1    ^    •                   ^    r    F^i'^'t  District. 
"  if  not  so  at  law,  it  would  at  least  in  a  court  ol  n ^ i 

*^  equity  be  considered  as  actual  payment,  iuid       Debora 

"  that  a  man  was  vexed  twice  for  the  same    de-  corFiN&Wiru, 

**  mand  upon  some  formal  difficulty  of  making 

**  the  fact  of  payment  available  at  law  ; )  but  has 

*'  the  power  of  paying  the  debt  depending  upon 

*'  his  own  act,  whether  he  will  resort  to  a  parti« 

**  cular  fund  or  not,  if  instead  of  making  use  of 

"  that  power  he  will  pursue  the  debtor,  it  v/ould 

"  be  too  much  for  a  court  of  equity  to  perrhit  to 

*'  him  to  sue  the  person  and  relinquish  the  exer- 

"  cise  of  that  power  which  he  has  at  the  time   in 

**  his  oWn  hands. 

*'  This  case  is  attended  with  a  circumstance 
"  still  more  peculiar ;  which  is,  that  it  is  totally 
*'  impossible  for  him  to  assign  over  that  right  to 
^^  the  party  debtor  here,  in  order  for  him  to  make 

It  available."     1.  Heji,  Black.  120. 

Rodriguez,  for  the  plaintiff.  The  contract  be- 
tween the  parties  was  absolute,  and  it  v/as  not  in 
the  power  of  the  Spanish  government  to  abro- 
gate it. — And  the  defendants  were  morally  bound 
to  fulfill  their  engagement*  The  many  political 
misfortunes  and  losses  of  the  defendants,  could  not 
mar  the  plaintiff's  title  to  the  payment  of  a  lawful 
debt.  He  was  vuider  no  legal  or  moral  obliga- 
tion to  call  upon  the  Spanish  government  for 
payment  of  a  debt  not  contracted  by  it — no  equi- 
table circumstance  in  favor  of  the  defendants^ 

G 
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the  Spanish  government,  can  take  from  him  his 
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CcrriN  i  Wife.  "  ^^  ^^^^^^  ^^  created  by  contract  and  exists  till  the 
contract  is  performed.  The  interference  of  gov^ 
ernment  to  exonerate  a  debtor  from  the  perfor- 
mance of  his  contract,  whether  upon  or  without 
conditions,  or  to  take  from  the  creditor  the  pro- 
tection of  the  law,  does  not  in  strictness  destroy 
the  debt,  though  it  may  locally  the  remedy  for 
it.  The  debt  remains,  and  in  a  foreign  country 
payment  is  frequently  enforced.  Per  C.  /.  Els- 
worth,  Hamilton  vs.  Eaton.  Marti7i's  notes,  76. 
The  passage  cited  by  the  defendants'  counsel,! 
out  of  Kiitherforth,  is  certainly  not  law.  It  is  not 
true  tliat  the  hnv  can  make  void  the  obligation  of 
a  promise  or  contract,  though  it  may,  what  to  a 
dishonest  debtor  is  the  same  thing,  withhold 
from  the  creditor  the  legal  means  of  enforcing 
compliance  ;  it  may  create  a  legal  impediment,  it 
may  dcstro}^  the  remedy,  but  the  right  of  the  cre- 
ditor may  only  be  destroyed  by  his  own  act,  unt/1 
the  debtor  fulfills  his  obligation. — Piu'ties  alone 
can  destroy  or  modify  contracts* 

The  obligation  of  contracts  is  not  only  found- 
ed on  moral  principles,  but  that  necessity  of  indi* 
vidual  confidence  so  essential  to  the  well -being- 
of  man,  and  indispensable  to  the  existance  of 
human  society.  The  moral  is  scaixely  distin.% 
guishable  from  the  legal  obligation,  and  the  col- 
lected poorer  of  the  society  immediately  follows 
to  enforce  it. 
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By  the  law  of  nations,  contracts  between  indi-     ^^^-^^  '^^P? 
viduals  of  different  nations  shall  meet  with  no  le-  v  ^ll^llj 

gal  impediments   to  their  execution  in  tune   of       Di^  bora 
peace,  and  shall  have  the  benefit  of  the  constitu-  Coffin'^  Woe. 
ted  authorities  of  t)ie  country  where  the  creditor 
finds  the  debtor  to  eniorce  their  fulfillment. 

Legal  impediments  are  temporary  and  local. 
War  docs  not  extinguish  the  rights  nor  dissolve 
the  oblio^ations  of  individuals  of  the  belii{>;crent 
nations,  it  only  suspcjids  the  ^-ight  of  bringing 
suit,  during  the  continuance  of  the  xvar. 

The  statute  of  limitation  affects  the  remedy  but 
affects  it  locally  only.  Within  the  dominions 'of 
the  power  vvho  passed  it. 

In  Rugley  ys.  Kceler  ^d'  Johnson^  363,  the  Su- 
perior Court  of  the  state  of  New- York,  held  that 
they  were  not  governed  by  the  statute  of  limita- 
tions of  another  state,  in  actions  or  contracts  en- 
tered into  there.  Tb.e  same  decision  took  place 
Lodge  vs.  Phelps^  1  Jo/mso?i''s  cases,  139,  and  in 
.Pear sail  &  al.  vs,  Dwight  &  ah  2  Mass.  Pcr 
ports^  84.  In  all  those  cases  the  plaintiffs  could 
not  have  sued  in  the  states  in  \vhich  tlie  contracts 
were  made,  but  were  allowed  to  recover  in  ano- 
ther state  :  because  the  legal  impediment  which 
existed  in  the  place  where  the  contract  was  made 
^"Was  local. 

The  act  of  confiscation    did  not   destroy  the 
debt,  for,  independently  of  its  effect  being  locals 
.It  is  temporary.     If  it  were  repealed  whatever- 
ciight  have  been  the  consequences  of  it  during  \% 
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First  District.  7  7  ;  •       7 
;  xvouldbe  7'evivea, 


: y 

Debora  During  the  war  of  independence,  debts  due 

Coffin  ^'wiFE.  ^^  ^^  enemy  were  confiscated,  and  American 
debtors  were  compelled  to  pay  what  they  owed 
to  British  individuals  into  the  public  treasur}^ 
It  cannot  be  doubted  that  these  acts  did  not  des-: 
troy  the  debt;  they  affected  the  remedy.  fA 
clause  in  the  treaty  made  by  Mr.  Jay  provided 
that  British  creditors  should  meet  with  no  laxv- 
fill  impediment  to  the  recovery  of  their  debts. — = 
Art.  4,  and  in  the  case  of  Haynilton  as.  Eaton ^ 
already  cited,  the  Circuit  Court  of  the  United 
States,  presided  in  by  Chief  Justice  Ellsworth, 
determined  that  the  confiscation  act  of  North  Ca« 
rolina  had  not  destroyed  the  debt,  but  was^pnly 
a  lawful  impediment  to  the  recovery,  essentially 
tempoi^^,  the  duration  of  which,  was  put  an 
end  to,  by  the  repeal  of  the  confiscation  act  in 
the  treaty. 

Eaton,  before  the  year  1777,  had  given  his 
bond  for  one  thousand  pounds  to  Hamilton.     h\ 
that  year  the  property  of  British  subjects  was  con- 
fiscated by  law,  and  commissioners  were  appoint- 
ed to  call  on  all  persons  suspected  to  be  indebted 
to  British  subjects,  examine  them   on  oath  and 
enforce  payment  of  the  debt  into    the  treasury 
by  committing   the  debtor.     Hamilton    having 
joined  the  British,  the  commissioners    called  on  " 
Eaton,  and  on  oath  was  compelled  to  declare  he  1 
owed  one  thousand  pounds  to  Hamilton  and  to 
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pay  the  money  into  the  treasury,  in  order  to  avoid      Falt,  1809 
.         .  ^r  lit  111         ^  ^       I'^ii'^t  District, 

jmpi'isonment.     Yet,  the  debt  wns  held  not  to  y  .^  i 

be  extinguished,  and  the  Circuit  Court  was  una-        Debora 
liimous  in  the  opinion  that  the  confiscation  law  Coffin  S^  Wife, 
had  created  nothing  but  a   local  and   temporally 
impediment  to  the  recovery  of  the  debt,  without 
affecting  its  existence. 

We  therefore  contend  that  the  Spanish  confis-^ 
cation  act  is  of  the  same  species— and  conse- 
quently is  only  a  lawful  impediment  :  if  it  be  so, 
its  effect  is  local  and  temporary.  As  to  place  it 
is,  to  give  it  the  utmost  extension,  to  allow  it  to 
operate  throughout  the  dorninions  of  Spain  ;  for, 
it  is  only  the  act  of  the  government  of  the  Island 
of  Cubar— as  to  time,  the  impediment  must 
cease  to  have  effect,  as  soon  as  the  act  which 
created  it  is  repealed.  As  the  plaintiff  has  brought 
his  suit  in  a  country,  within  which  the  act  of  the 
government  of  Spain  cannot  have  any  effect,  he 
trusts  he  will  he  allowed  to  recover. 

Smithy  \n  reply.  A  knvful  impediment  to  the 
recovery  of  a  debt,  in  the  country  where  it  arose, 
may  without  discharging  the  moral  obligation  of 
payment,  be  universal.  This  is  a  fundamental 
principle  of  insolvent  laws.  The  title  of  assig- 
nees of  creditors  of  an  insolvent  in  one  countr}^, 
is  recognized  throughout  the  world.  A  discharge 
of  an  insolvent  under  a  law  of  one  country  from 
debts  contracted  there,  is  a  legal  impediment  to 
their  future  recovery  from  him,  not  only  in  that 
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rirst  District.       it..  ,  . 

^ ^ ^  obiigation  to  pay  his  debts,  is  undiminished.     It 

Debora         is  flir,  therefore,  from  a  consequence,  that  because 
Coffin  k  Wife.  ^^  impediment  to  the  recovery  of  a  debt  in  one 
country  is  only  a  legal,  and  is  not,  also,  a  moral 
one,  that  it  must  be  merely  local  in  its  nature,  • 
and  should  be  in-operative  in  other  countries.— 
That  must  depend  on  the  nature  of  the  impedi- 
ment and  the  principles  of  justice,  or  sound  poll. 
cy  on  which  it  may  be  founded.     It  is  the  policy 
of  commercial  states,  and  it  is  for  the  benefit  of 
commerce,  that  the  impediment  to  the  recovery 
of  anterior  debts  from  a  discharged  insolvent, 
should  be  both   permanent  and  general.     And 
There  is  a  strong  analogy  between  a  discharged 
insolvent,  a§  to  a  suit  that  might  be  instituted  a- 
gainst  him  for  the  recovery  of  a  former  debt— and 
the  defendants,  as  to  the  present  action,  in  this  res- 
pect,  that  in  both  instances  their  estates  have  pas< 
sed  into  the  hands  of  persons  indicated  by  law 
to  protect  the  interests  of  creditors. — The  act  of 
confiscation  has  pursued  the  principles  of  an  in-  A 
solvent  law  both  as  to  the  mode  of  classification  « 
and  payment  of  Spanish  creditors,  and  in  preclu- 
ding the  institution  of  private  suits  against  their 
debtors  who  were  the  objects    of  it.     And  the 
defendants  have  thereby  in  fact,  been  deprived  of 
an  ample  estate  which  has  vested  in  the  govern- 
ment as  a  fund,  in  the  first  place,  for  the  payment 
of  their  Spanish  creditors.     That  fund   is  more 
than  sufficient  for  the  purpose — but,    there   is 
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no   reversion  o/*  the    i-z^r/y/z^s  to  the  former  own-      Y^'kia.  I809, 
ers.     Do  not  then  the  principles  of  sound  policy,  v  ^^!ll!f  3 

of  natural  law,   of  moral  justice,  all  equally  re-        Deboua 
quire  that  this  court  should  in  the  present  case,  coi.j«ij.V  \Vife, 
adhere  to  the  principles  which  regulate  it  in  cases 
aiising  under  foreign  insolvent  laws  ?  Ought  it 
not  to  judge  the  plaintiff  by  the  strict  rule  of  hij? 
own  laws  ?  and  deny  him  every  remedy  that  could 
not  be  indulged  to  him  under  the  act  of  confis- 
cation ?  Potter  vs.  Brown^  5  East  13 1.   Shall  we 
not  otherwise  be  aiding  the  execution  of  ih^  pe- 
nal laws  of  a  foreign  government  ?  If,  in  the  pre- 
sent case,  the  plaintiff  should  prevail,  if  the  funds 
seized  by  the  Spanish  government  ai^e  not  to  be 
allowed  to  operate  the  extinction  of  their  Spanish 
debts,  the  defendants  would  be  rendered  unneces- 
sarily insolvent.  The  act  in  question  was  not  penal 
but  beneficial  and  remedial  to  the  plaintiff.     Can 
then  the  defendants  be  morally  obliged  to  provide 
a  further  payment  for  this  favored  debt  at  the  ex^ 
pense  of  their  other  creditors,  and  to  the  beggary 
of  their  offspring?     Will  he  receive  any  injustice 
by  their  refusal  ?     Even  if  the  Spanish  govern- 
^  ment  had  not  a  right,  for  their  own  benefit,  to  ex- 
tinguish the  debt  due  to  one  of  their  subjects^ 
may  they  not,   at  least  while  they    preserve  the 
debt,  modify  the  form  and  manner,  and  prescribe 
the  time  of  payment,  and  thereby  morally  as  well 
a'^  legally  discharge  the  debtor  ?  Is  it  not  flagrant 
,  iniquity  in  the  plaintiff  then  to  turn  his  back  up- 
on the  offered  payment  of  bis  debt^  only  to  pursue 
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T'all  1 809 j      aiid  liarrass  the  exiled  defendantSj  and  rob  them  of 
Jirst  District.^  the  last  of  the  wreck ?  and  has  not  a  court  of 
Debora        equity  power  to  repress  the  iniquity,  and  compel 
CoFFiN&WiFE  ^^^  P^*^  ta resort  to  the  sufficient  security  with- 
in his  reach,  and  which,  as  he  cannot  assign  it  to 
the  defendants,  cannot  otherwise  avail  them  ? 

One  ^vord  as  to  the  case  of  Hamilton  vs.  Eaton f 
decided  in  the  Circuit  Court  of  North  Carolina. 
It  seems  to  have  no  material  feature  of  resem- 
blance to  thiso  There  the  British  creditor  was 
not  a  resident  of  the  state  that  passed  the  act  of 
confiscation,  nor  was  he  subject  to  its  laws,  nor 
had  any  fund  been  provided  for  the  payment  ot 
his  debt.  That  act  was  a  species  of  national 
hostility,  which  they  thought  fit,  afterwai^ds,andbe^ 
fore  the  institution  of  that  suit,  to  recall.  So  far 
as  that  act  compelled  the  deposit  of  the  amount 
of  debts  due  to  British  subjects  into  the  treasury 
of  the  state,  it  could  be  viewed  only  as  an  act^  of 
oppression  to  their  own  citizens,  not  releasing 
them  from  their  moral  obligation  to  their  credi- 
tors. It  may  well,  therefore,  be  said,  that  the  im- 
pediment thereby  created  to  the  recovery  of  the 
debtj  was  a  local  and  a  temporary  one,  removed 
by  the  acknowledgement  of  the  treaty  of  peace. 

By  the  Court,  Lewis,  J,  alone.  The  plains 
tiff  is  a  Spaniard,  and  the  defendants  are  French 
emigrants  from  the  island  of  Cuba,  forced  away 
by  the  government* — A  proclamation  of  the  Spa- 
nish government  compelling  the  French  to  leave 
the  island,  has  directed  their  property  to  be  con- 
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Spanish  creditors  out  of  its  proceeds.  It  is  aPTcect,    ,  ^all  1 809, 
,         .         ,    ^      ,            ,      .                               n             1            1  "St  District, 
that  the   defendants  had  property  conliscated  to  u.^ ^ ; 

more  than  a  sufficient  amount  to  satisfy  his  Spa-        Sanduy 
nish  creditors.  LyNciii 

It  is  therefore,  considered,  that,  as  the  govern- 
ment has  by  its  act  pointed  out  the  mode  in 
ivhich  the  Spanish  creditor  should  be  paid,  that 
mode  should  be  first  resorted  to,  before  he  could 
pursue  the  debtor  in  this  country.  And  this 
principle^ is  consonant  to  equity,  justice  and  hu-» 
munity. 

Judgment  reversed.* 


5JJVDRY  vs.  LYjVCII. 

The  defendant  having  chartered  the  plaintiff's  Voyage brokdTi 
vessel  for  a  Voyage  from  New- Orleans  to  Charles-  before  sailing-  ; 
,  1  1       1        •^'i  .  1  ^  one  fourth  of  the 

ton  and  back  with  a  return  cargo,  engaged  to  pay  f^-eight  allowed, 

him  two  thousand  dollars  for  the  voyage.  After 
the  cargo  v/as  mostly  on  board  an  attachment  was 
levied  on  it,  and  the  voyage  broken.  The  plain- 
tiff brought  his  action  claiming  the  two  thousand 
dollars. 

Derl)ig?77/,  for  the  plaintiff.  This  was  an  en- 
tire contract.  The  defendant  stipulated  for  the 
I  performance  of  a  voyage  of  which  New- Orleans 
was  the  termmtis  a  quo^  and  ad  quern.  The 
plaintiff  made  the  necessary  preparations,  and, 
without  any  fault  in  him,  the  voyage  was  broken 

H 
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-^ 
Fall  1809,     he  is  entitled  to  the  consideration  money  ;  it  is  an 
First  District.          .  .  i       ■«•    •  t    i 
}  entire  sura,  it  cannot  be  divided. 


V 
Sandry 

Lynch. 


Duncan^  for  the  defendant.  In  charter  parties' 
freight  is  not  earned  until  the  voyage  is  performed, 
Abbot  179.  In  this  case,  it  was  not  even  begun  : 
all  that  the  plaintiff  can  require  is  payment  for* 
lading  the  vessel  and  for  time  lost.  To  allow  the 
whole  freight  out  and  home,  v/ould  be  to  make 
the  freighter,  in  the  present  case,  and  in  that  of 
the  loss  of  the  vessel,  an  insurer.  Ttie  Ordi* 
nance  of  Bilbao,  our  commercial  code,  does  not 
allow  in  a  case  like  this  more  than  one  half  of  the 
price  agreed  on  for  the  outward  voyage, 

If  any  freigh  er,  after  he  has  loaded  a  vessel  with 
his  merchandize,  should  wish  to  annul  the  char- 
ter party,  and  unload  his  merchandize,  he  mr 
do  it*     But  he  shall  be  ^obliged  to  pay  the  ex 
pences  of  loading  and  unloading ;  and  shall  als^^ 
pay  the  captain  or  owner,  one  half  of  the  freig' 
agreed  upon  :   with  this  circumstance,  that  if  th 
charter-party  has  been  made  for  v^\^  outward  and 
the  homewaixl  voyage,  it  is  to  be  understood  that 
he  is  to  have  only  the  half  of  the  freight^  ivhic/t 
corresponds  to  the  outward  voyage.     Chap,   13, 
art.  9. 

By  the  Courts  Levv^is,  /.  alone.  If  the  voy- 
age were  to  have  envied  at  the  port  of  Charles- 
ton, and  the  vessel  there  to  be  at  the  disposal  of 
the  master,  I  should  have  no  doubt  (according 
to  the  Spanish  duthoritles)  that  the  master  would 
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have  been  entitled  to  one  moiety  of  the  freip-ht    ^^^^^.^^^^ 

^                  ,            ^                          -^                          '^         First  District 
agreed  upon  ;  but  where  a  vessel  is  chartered  to  v ^ <• 

o'O  from  one  port  to  another,  and  back  with  a  re-  Brown 
turn  cargo  upon  a  distinct  freight  for  the  out-  Lynch. 
ward  and  homeward  voyage,  and  the  voyage  be 
broken,  the  shipper  is  accountable  for  one  moiety 
only  as  regards  the  outward  voyage.  The  a- 
mount  of  freight  agreed  upon  for  the  outward 
and  homeward  voyage,  was  an  entire  sum,  and 
the  only  difficulty  is  in  ascertaining  the  amount 
of  the  outward  voyage. 

Had  the  shipper  in  this  instance,  chartered  the 
^vessel  only  to  the  port  of  Charleston,  there  to  be 
delivered  to  the  master,  it  is  presumable,  he  would 
not  have  undertaken  to  give  more  than  half  the 
sum  here  agreed  upon  for  the  whole  voyage; 
and  the  voyage  being  broken,  the  master  then 
would  be  entitled  to  only  one  moiety  of  that 
sum.  The  vessel  not  being  employed  in  the 
homeward  voyage,  nor  the  master  deprived  of 
the  use  of  her,  I  consider  the  law  does  not  con- 
template that  the  master  should  be  entitled  to  the 
amount  of  freight  for  the  whole  voyage.  And 
there  seems  to  be  no  other  standard  for  ascertain- 
ing the  moiety  of  the  outward  voyage,  than  by 
allow  ing  one  fourth  part  of  the  freight  agreed  up-. 
on  for  the  whole  voyage,  which  is  accordingly 
adjudged  and  decreed  to  the  plaintiff. 
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Fall  1809  PJCKWOOD  vs.  FOELCKELJ., 

First  District. 


'^— — V        7^      This  was  an  action  broiidit  to  recover  a  debt 

A  ckbtor  who  ,  .  ,    r      ,  . 

lias  taken  bene-  contracted  by  the  defendant  prior  to  his  insolven- 

fit  of  the  ipsol-  cy,  but  subsequently  assumed  by  him. 
vent  act  and  at-  -^ 

tcrwards         as-         ^,,  -,     ,  ,       , 

sumes    a    debt      J^^^erij,  moved  that  the  bail  be  discharged. 

previously   con- 
tracted,    cannot      McShane,  {or    the    plaintiff.      The    defendant 
be      holdcn     to  i  ^        .  .      i        -,.     ,  ,   „ 

^ail.  ^^^g^^t  not  to  be  discharged  from  his  bail.     This. 

debt  is  supported  by  a  good  consideration ;  and 
though  the  insolvency  of  the  defendant  had  bar- 
red the  legal  remedy  of  the  plaintiff,  it  had  not 
extinguished  the  defendant's  moral  oblio-ation  to 
pay.  His  subsequent  assumption  of  the  debt,  has 
now  revived  the  plaintiff's  remedy,  which  ought 
to  be  extended  to  him  in  all  its  forms,  and  not  be 
curtailed  in  its  most  material  parts.  The  Spa- 
nish law  makes  no  difference  between  the  pro- 
cess to  compel  the  payment  of  debts  thus  ixn  iv- 
ed,  after  the  debtor'^  insolvency,  from  those  sub- 
sequently contracted,  and  the  principles  of  the 
Spanish,  and  not  those  of  the  common  law,  ought 
to  prevail. 

Ellery,  in  reply.  Bail  is  not  known  to  the 
Spanish  law ;  it  is  derived  from  the  common  law, 
and  introduced  into  this  country  by  our  statute^ 
of  course  we  naturally  look  for  the  construction 
of  our  statute,  to  the  source  from  whence  it  is 
derived.  In  England  and  in  tlie  United  States, 
this  point  has  been  repeatedly  settled,  and  no  de- 
findnnt  who  thus  conscientiously  revjfYCs  a  debt, 
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jean  be  holdento  special  bail ;  nor  will  the  court      Eall  1809, 

1  .     ,            ^     •    .       1                        p  1  •    •          •              First   District. 
turn  his  honesty  nito  the  means  of  his  imprison-  v 


vs. 

OF 


ment ;  this,  to  use  the  expression  of  Lord  Mans-  Paiusi 

field,  would  betaking  an  advantage  of  conscien-  syndics 

tiousness,  to  use  it  against    all    conscience.     2  Phillips. 
Strange,  1233,  2  Bur.  737,   1  Mass.  Rep.  283- 

By  the  Court,  Lewis,  /.  alone.     Let  tjhe  bail 
be  discharged. 


PARISH  vs.  SYA'DICS  OF  PHILLIPS. 
The  petition  stated  that  Geors-e  T.   Phillips      ^  fraudulent 

.  ^  iBortg^aTC     void 

on  the  11th  of  May  1807,  executed  to  George  in  the  iiands  of 

M.  Woolsey,  three  several  mortgages  for  the  iissM>:necs  with 
total  sum  of  seventy- six  thousand  dollars,  pay- 
able by  installments.  That  Woolsey,  in  the  month 
of  March  following,  for  a  valuable  consideration, 
transferred  those  mortgages  to  the  plaintiff,  after 
which  Phillips  became  a  bankrupt,  and  his  estate 
was  vested  in  the  defendants,  in  trust,  8cc.  In 
the  conclusion  an  order  of  seizure  was  prayed 
for. 

The  answer  admitted  the  mortgages,  their 
transfer  and  the  bankruptcy,  but  stated  that 
Woolsey  was  at  the  time  the  mortgages  were  ex- 
ecuted, and  long  prior  thereto,  a  dormant  paitner 
of  Phillips,  and  that  the  mortgages  were  receiv- 
ed by  him  with  a  full  knov/ledge  of  Phillips'  de- 
ranged affairs,  and  in  fraud  of  his  creditors  :  that 
Totter,  who  received  the  assignment  of  the  mort- 
.gages  in  the  name  of  the  plaintiff,  was  at  the  time 
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V 

Parish 

vs. 

Syndics   of 

phillips. 


Fall  180^,     the  agent  of  Woolsey,  and  had  also  full  notice  of 
First  District.^  ^^^  obligations  of  Phillips  as  to  such  partnership, 
and  accepted  the  assignment  with  such  a  know- 
ledge and  without  the  authority  of  the  plaintiif,  and 
in  fraud  of  the  creditors  of  Phillips. 

A  JURY  was  impannelled  to  try  several  issues 
submitted  to  them  by  the  court,  and  found  the 
following  facts  : 

1.  A  PARTNERSHIP  existcd  bctwccn  Phillips  J 
Woolsey,  and  one  Coit. 

2.  This  partnership  was  dissolved  on  an  offer 
made  by  Phillips  on  the  5th  of  September  1805, 
to  pay  eight  thousand  dollars  to  each  of  his  part- 
ners. 

3.  The  partnership  was  renewed  between. 
Woolsey  and  Phillips,  and  not  dissolved  previous 
to  the  bankruptcy  of  Phillips. 

4.  Wh  e  n  the  mortgage  was  made  by  Phillips 
to  Woolsey,  the  formei'  was  in  failing  circum^ 
sttinces,  without  the  knowledge  of  the  latter. 

5.  ToTTEi^,  through  whose  agency  the  as- 
signment was  made  to  the  plaintiff,  had  full 
knowledge  of  the  failing  circumstances  of  Phil- 
lips, at  the  time  of  the  assignment. 

Frevosty  Ellery  and  Robertson^  for  the  defen^ 
dants.  After  the  affairs  of  Phillips  became  deran- 
ged, no  act,  even  a  public  one,  of  Woolsey, 
could  dissolve  the  pailnership ;  for  no  partner 
can  fraudulently  and  unseasonably  renounce  a 
partnership.  1  Dom.  162,  Lex.  Merc,  459.  4 
Broxvn  428,  MatlcTj's  case. 
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The  partnership  rendered  Woolsey  liable  to     Fall  1809. 
the  payment  of  the  partnership   debts,   in  their  ,^^^^^  District.^ 
full  extent,     Watson  46,  168.  Lex,  Merc.  123,        Parish 
430,  2  Blackstone  98.  5  Term,  R.  601-  Syndics  of 

Woolsey  being  a  partner,  the  mortgage  ex-  Phillips. 
ecuted  in  his  favor  by  Phillips,  was  in  fraud  of 
,the  creditors  of  the  firm,  which  at  that  time  was 
actually,  if  not  declaredly,  insolvent ;  and  sup- 
posing him  a  creditor,  still  as  a  partner  this  claim, 
could  only  be  satisfied  out  of  the  surplus  sum  of 
the  firm.  Curia  Phil  406,  Ord,  Bilbao,  107. 
But  Woolsey  was  not  even  a  creditor  and  the 
■y mortgage  was  without  consideration,  and  subject 
to  the  exception  of  non  enumeratd  pecunid.  3 
Febrero  405.  1  Brown  428.  3  PFilson  137.  2 
Hen.  Blacks.  4000.  Fraud  in  cases  of  insolven- 
cy, is  always  presumed.  Cur.  Philip.  408.  May 
be  proved  by  circumstances.  Atk.  352,  Pothier 
20.  Equity  relieves  even  against  presumptive 
fraud.     1  Atkins  352, 

Whether  there  was  a  partnership  or  not,  the 
mortgages  are  equally  fraudulent,  and  voidable 
at  the  instance  of  the  creditors  at  large,  Phillips 
being  then  insolvent.  This  principle  was  adopt- 
ed by  the  Roman  law,  and  founded  in  strict  mo- 
rals. It  has  been  received  and  recognized  by 
all  the  civilized  world.  It  is  the  law  in  Spain 
and  France,  and  accords  with  the  comm^on  and 
statute  law  of  Great  Britain.  Digest,  tit.  8,  M* 
Fonblanque,  260,267.  Cowper,  424.  Lord  Man s-^ 
fekVs  opinion. 
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Fall  1809,  The  assignment  partakes  of  the  nature  of  the 

I  ' .;  original  mortgage,  and  was  polluted  by  the  same 

Folk  £c  al.  fraud.  Fraud  is  an  exceptio  in  rem^  and  follows 
SoLis.  ^^^  subject  matter  through   all  its  changes.     3 

Febrero  591.  JFatson2^6,  Fonblanque  139.  The 
assignee  had  knowledge,  if  not  notice  of  the 
fraudulent  execution  of  the  mortgage.  This  ap- 
pears from  the  person  chosen  to  represent  the 
assignee,  from  the  date  of  the  assignment,  and 
the  circumstances  attending  it.  Totton,  who 
undertook  to  represent  the  plaintiff,  was  not  au- 
thorized by  him,  on  the  contrary,  he  was  Wool- 
sey's  man.  If  he  was  authorized  by  the  assig- 
nee, he  had  full  notice  of  the  situation  of  Phil- 
lips' affairs,  and  notice  to  him  was  notice  to  his 
principal.  1  Pow,  485.  If  on  the  contrary,  he 
was  not  authorised,  he  could  give  no  validity  to 
the  assignment.  Notice  is  charged  in  the  ans- 
wer and  has  not  been  denied.  1  Pow.  45.  1  Ver- 
non 484,      Walhj  vs.  JVally, 

Case  adjourned. — See  Post  97. 


FOLK  cif  AL.  vs.  SOLIS. 

No  bail  in  -c-      AcTioN  for  a  libel.   The  defendants  had  been 
tions  for  a  nbc'.,  held  to  bail,  on  an  order  obtiiined  from  a  judge 
fida^il"'^'^  ""  ''''  ''^  ^^^  chambers,  in  the   sum   of  fifty  thousand 
dollars,  and  now  moved  for  his  discharge^ 

Brown  and  Porte?'  in  support  of  tlie  motion. 
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The  order  is  unsupported  by  any  principle  of  the     Fall  1809, 

laws  of  the  United  States,  the  acts   of  the  terri-  ^ sr——* 

tor}^  or  the  civil  or  Spanish  law,  the  only  sources     Folk  8c  al. 
from  which  the  court  can  derive  any  legitimate         Solis. 
authoiity. 

The  acts  of  the  territorial  legislature  have 
some  provisions  on  the  subject  of  bail,  but  they 
are  far  from  authorising  the  demand  of  it  in  a 
case  like  the  present*  The  act  regulating  the 
practice  of  the  Superior  Court,  1805,  chap.  26^ 
J  12,  points  out  the  cases  in  which  bail  is  to  be 
required,  viz.  in  suits  Jbr  the  recovery  of  any 
debt  or  damages  on  a  note^  hond^  contract^  or  tjpen 
account^  or  for  damages  or  injury  to^  or  detention 
of  the  property  of  the  petitioner.  The  present 
case  is  for  the  recovery  of  damages  for  a  perso- 
nal injury,  affecting  the  feelings,  the  fame,  but 
not  the  property  of  the  plaintiff. 

By  the  ci\il  law  bail  is  only  required  in  civil 
cases,  for  injuries  accompanied  with  force.  3 
BL  Com.  280,  281. 

Maziireau  on  the  same  side*  The  laws  of 
Spain  allow  the  plaintiff  in  all  civil  suits,  with- 
out any  exception,  to  demand  from  the  defen- 
dant, when  he  is  about  to  depart  and  even  where 
he  is  not  a  freeholder,  surety  judicio  sisti.  3 
Partida^  L.  41,  tit.  2.  Politica  de  Villadiego,  3 
art.  2,  7,  art.  7.  This  kind  of  surety  corres- 
ponds to  the  special  bail  of  the  English  lawyers, 
if  we  adopt  the  definition  of  Febrero.  2  Libreria 
de  escribanosy  chap.   4,  ^    5,  art,  141.    But  the* 

I 
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Fall  isoQj      order  of  the  judQ;e  to   authorise  the  demand  of 
First  District.      ,  11.  .  •  r,^-        n-  1 

v.^ I  the  surety  had  certain  prerequisites*     1  lie  amda-* 

Folk  Sc  al.      yit  of  the  plaintiff  is  not  one  of  them.     Spanish 

SoLj's.         courts  respect  the  maxim,  72e?no  testis  in  pi^oprid 

causa ^  and  the  existence  of  the  debt  and  of  tiie. 

defendant's  intention  to  depart,  &c.  are  required 

to  be  estabhshed  by  indifferent,  though  ex  parte 

testimony j  or  by  some  authentic   document.     1 

ttecopilacion  de  Castilla,  lib.  5,  tit.  16,  c,  3.  Fu- 

litica  de  Villadiego^  loco  citato. 

Alexander.,  More  an  and  Duncan  for  the  plain = 
tiffs.  The  act  oi  the  territory  cited  by  the  de- 
fendant's counsel,  fully  justifies  the  order  of  bail, 
in  every  case  of  an  injury  to  the  property/  tho' 
not  perhaps  in  the  case  of  a  mere  personal  inju- 
ry.     The  plaintiffs  claim  special  damages. 

Orders  of  bail  in  case  of  a  libel  are  not  rai'e 
incidents  in  Great  Britain  and  the  United  States* 
2  Johnson,  298. 

Porter  in  reply.  An  action  for  a  libel  is  not 
instituted  to  recover  damages  for  an  ir.jury  to  the 
property  of  the  pLiintiiT,  and  there  exists  a  clear 
distinction  bet^veeii  irijin^ies  to  the  person  and  in- 
juries to  the  property.  3  Blackst.  Com.  123, 
144.  The  loss  of  commercial  advantages  and 
credit  is  stated  as  the  consequence  of  the  inju- 
ry of  whjch  the  pkiinLiffs  complain.  But  this  is 
only  a  matter  of  aggravation.  The  real  gist  of 
the  action  is  the  injury  to  the  person. 

If  it  be  the  practice  in  some  of  the  States  to 
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require  bail,  in  an  action  for  a  libel,  it  must   have      ^^all  I809. 

^      .           ,          ,    ,                            r    '                1             1       Fi'"-t   District. 
been  introduced  by  statute.     It  is  not  demand-  v ,^ f 

able  by  the  common  law.      Tidd.  13,  67.  Black'      Folk  &  al, 
jstone,  3  Com,  281.  Sons, 

77? (?  Court,  Lewis,  /.  alo?ie.  The  words  of 
the  statute  are  too  plain  to  leave  a  doubt.  The 
obvious  meanini^  and  import  of  these  expres- 
sions, injury  to  or  detention  of  property,  confine 
the  case,  in  ^vhich  bail  is  demandable  to  suits  for 
direct  and  specific  injuries,  accompanied  with 
force  ;  the  amount  of  which  may  be  ascertained, 
and  furnish  the  jud^^e  a  datum  as  to  the  amount 
of  the  bail.  But  it  is  impossible  that  slanderous 
or  libellous  expressions  could  do  any  possible  in- 
jury to  the  property  ^vithin  the  words  and  mean- 
in  i^  of  the  statute  :  for  although  a  person  by 
means  of  the  slander,  should  become  a  bankrupt, 
yet  neither  the  quality  or  the  condition  of  hia 
property  can  be  thereby  injured  or  changed. 

Considering  then  this  case  as  without  the 
words  and  meaning  of  the  Territorial  act,  it  re- 
mains to  be  considered  whether  the  laws  of 
Spain,  or  common  law  of  England,  have  provi- 
ded a  remedy  like  the  one  to  which  the  plaintilFs 
have  resorted. 

The  Spanish  authorities  mention  two  kinds  of 
sureties  analogous  to  Avhat  British  and  American 
lawyers  call  bail.  The  surety  Judicio  sisti  and 
that  Judicatum  solvi — the  latter  kind  of  surety  is 
distinguishable  from  bail  by  this  particular  cir^ 
CumstaucCj  that  it  insures  actual  payment.     But 
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Fall  1809,      the  judge   can    issue  an  order  of  bail,  or  rather 
\^^  """"     '  ^      ' ;  for  one   of  these   kinds  of  surety,   when  surety 
ivEEKER        was  stipulated  for  at  the  time  of  the  contract,  or 
A^v^^tVx,        when,  after  it,  the  afTLiirs  of  the  debtor  become  de- 
ranged,  or  Vi^hen  he  meditates  a  removal :  and  tlie 
fact  on  which  the  plaintilF  applies  for  remedy 
must  be   satisfactorily  made   cut  b}'   indiiferent 
testimony. 

1  HE  common  law  has  no  principle  on  which 
a  demand  of  bail  may  in  this  case  be  established. 
It  seems,  therefore,  that  the  law  of  Spain  alone 
may  be  invok  ed  by  the  plaintiffs,  and  as  they  have 
not  complied  with  ^vhat  it  requires,  I  am  boui.d 
to  say  that  they  cannot  ha^e  the  benefit  of  it. 

Bail  discharged. 


W.  p.  MEEKER'S  Jssignees  vs.   S.  P.  MEEKER. 

Bail  discharg-      In  this  casc,  the  court,  Lewis  J.  alone,  hel(i 

deriving  alf  his  that  an  affidavit  of  the  agent  of  the  plaintiff,  who 

knowledge  from  appeared  to  derive  all  his  knowledge  from    the 

J)  amu  .  communications    of  his   principal,    \vas    insuflir 

cient  to  hold  the  defendant  to  bail. 

Duncan  for  the  plaintiff  and   Robertson  for  the 
defendant. 


W.  p.  MEEKER  vs.  HIS  CREDITORS, 

hces8iohono'      Meeker,  a  merchant  in  London,  became  a 
rum    refused  to  .  p     n  i  • 

be  homologated,  bankrupt,  made  an  assignment  ot  all  ins  proper- 
ty and  obtained  his  certificate.     One  of  his  ere- 
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ditors  in  the  city  of  New-Orleans,  having  dis-      Fall  1809, 
covered  some  property  of  his,  levied  an  attach-  y    "^^   .Z^*^^'^^^' > 
jnent  on  it.     In  the  mean   while,  the   bankrupt       Meeker 
came   over,    and,   during-    the  pendency  of  the  „    ^  ^.*' 
suit,  made  a  cessio  bonorum  to  the  same  persons 
for  whose  beneiit  the  assignment  in  England  had 
been  made. 

Duncan^  for  the  bankrupt,  moved  that  the 
proceedings  be  homologated. 

Robertson  and  Brown  contra.  The  proceed- 
ings ought  not  to  be  homologated,  for  they  are 
in  fraud  of  the  attaching  creditor.  The  assign- 
ment in  London  has  no  effect  on  the  property  in 
the  United  States,  which  remains  liable  to  the  pur- 
suits of  British  as  well  as  American  creditors. 
Kirbij,  313.  3  Dallas,  369,  Judge  IredeWs 
opinion.  4  Term,  E.  192,  Johnson  118,  where 
it  is  said  that  the  assignees  of  the  bankrupt  in 
England  cannot  sue  here. 

L  E  T  T  E  R  s  of  administration  granted  in  Maryland 
do  not  authorise  a  suit  in  the  district  of  Colum- 
bia :  new  letters  muht  be  obtained.  So,  of  the 
assignment  of  a  bankrupt's  estate  in  England. 
2  Cranch, 

Bankkupt  laws  of  England  have  no  force  in 
Ireland.  1  Atkins  82,  nor  in  Scotland,  luiimes 
573,  nor  in  the  United  States,  Kir  by  313.  Irish 
bankrupt  lavv^  not  in  force  in  Engkuid,  1  Ans- 
truther  80.  Bankrupt  law  of  one  state  not  ia 
force  in  another.     3  Dallas  369. 

A  CREDITOR  has  his  election  to  pursue   th<5 
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Fall  1809,     bankrupt  or  to  prove  his  debt  under  the  commis^, 

First  District.      .  i     //.7  •       ^  co 

.  ;  sion.      1  Atkins  153. 

^ — "■ V 

Meeker  Lord    Mansfield    said,    in  Chevallier  vs, 

H  -  Creditors  ^U'^'^^K  Douglas  169,  where  after  bankrupcy, 
money  is  attached  by  regular  process  out  of  Eng- 
land, according  to  the  law  of  the  place,  the  as- 
signees cannot  recover  the  debt. 

The  assignment  of  a  bankrupt's  estate  is  bind- 
ing only  in  the  state  in  which  the  commission 
issues.     Douglas  160, 

An  assignment  by  commission  is  a  voluntary 
assignment  with  regard  to  foreign  nations  and 
does  not  affect  their  rights.  Cooke'' s  Bankrupt 
Law  243,  370,  Assignment  voluntary.  Ri- 
chards vs.  Hudson  and  Warring  vs,  Knight^  cited 
in  Hunter  vs.  Potts^  4  Term  i?. 

Duncan^  in  support  of  the  motion.  The  at- 
taching creditor  and  the  bankrupt  are  both  Bri. 
tish  subjects.  The  debt  accrued  in  England  and 
previous  to  the  bankruptcy.  The  lex  loci  must 
govern.  1  //.  Black st,  655,  2  do,  402,  4  Term 
Jl,  182,  3  Dallas  370,  2  do.  256,  Cooke's  B, 
L.  497. 

The  assignment,  under  the  commission,  is 
equal  to  a  vohmtary  conveyance,  2  Johnson  342. 

By  the  Court,  Lewis  },  alone.  lam  not  sa- 
tisfied that  a  cessio  honor um  can  be  made  in  this 
country  by  a  bankrupt  after  having  obtained  his 
certificate  in  England. 

It  would  be  prejudging  the  main  question  to 
be  tried,  in  the  suit  by  attachment,  viz,  whether 


vs. 
arpy's  adx. 
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tlie  attachment  in  England  transferred  the  proper-     Eall  1809, 

iy  here  to  the  assignees,  so  that  it  ceased  to  be  y^^"^^^  District.^. 

liable  to  the  attachment.     For,  if  it  should  be  Mercier'sadx. 

considered  that  the  assignment  vested  the  proper-    <.  ^ 

ty  in  the  assignees,  Meeker  has  no  property   to 

surrender,  none  to  be  attached.  The  suit  against 

him  must  fail  and  the  cessio  bonorum  is  a  nullity. 

If  it  should  be  determined,  that  the  assignment 

in  England  did  not  vest  the  property  here  in  the 

assignees,  it  will  perhaps  be  contended  that  the 

property  attached  was  in  the  custody  of  the  law, 

and  the  bankrupt  had  not  the  power  to  make  any 

disposition  of  it. 

I  will  not  sanction  a  measure  for  the  sake  of  an 
experiment,  and  this  mode  of  proceeding  is  one 
which  ought  not  to  be  favoured. 

Motion   denied. 

*^*  The  attachment  suit  was  made  up,  so 
that  the  question  was  not  finally  determined. 


MERCIER'S  ADX.  vs.  SJRPTS  JDX. 

The  plaintiff's  intestate  had  sent   from   Bor-       Depreciation 

deaux  tothe  defendant's  intestate,  sundry  vessels  ^f  .  ^^^ignats— 

,    ,       .  ,  ,      ,,        ,     .      .    .  -^  claim  of  interest 

loaded  with  goods  tor  their  joint  account,   and  —allowance    of 

had  made  all  the  advances.  This  happened  at  a  ^^^  debts, 
time  when  assignats  were  the  currency  of  France, 
and  their  value  was  below  the  nominal  amount. 
The  defendant's  intestate  received  the  cargoes  in 
New-Orleans,  and  sold  them  for  the  joint  ac- 
count and  made  returns^  which  were  dispoi>ed  of 
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Fall,  1809,     in  France,  while  the  assi^-nats  contmned  beloW 
First  District.  -r>  r    i  i     '" 

^^ )  P^r.     rarf  ot  the  goods  were  sold  on  credit  by* 


Mercier'sadx.  the  defendant's  intestate,  and  some  of  the  pur- 
Sarpy's*  adx.   chasers  fliiled. 

The  plaintiff  claimed  a  balance  of  about  thir- 
ty thousand  dollars,  including  interest  and  redu- 
cing the  nominal  sums  in  assignats,  according  to 
a  scale  of  depreciation  published  by  the  French 
government. 

The  defendant  introduced  a  letter  from  the 
plaintiff's  intestate,  instructing  her  intestate  tore- 
tain  his  funds,  and  it  did  not  appear  that  this  in- 
struction was  countermanded  until  the  29111  of 
August  1796 — and  also  another  relating  to  for- 
mer transactions  in  which  a  claim  to  interest  was 
waved. 

Prevo8t  for  the  defendant.  Interest  ought 
not  to  be  allowed.  It  is  only  admitted  where 
Custom  or  agreement  authorises  it ;  it  is  true 
when  nothing  appears  in  the  transactions  of  parties 
which  affords  a  rule  of  interpretation,  their  con- 
tracts must  be  construed  according  to  the  usage 
and  custom  of  the  place.  But  here,  it  is  in  evi- 
dence that  in  the  anterior  transactions,  with  the 
defendant's  intestate,  the  plaintiff's  intestate  claim- 
ed no  interest,  we  are  to  conclude  that  if  the 
intention  of  any  of  the  parties  had  been  to  alter 
their  mode  of  dealing,  he  ought  to  have  stipula- 
ted for  a  change. 

The  books  of  Mercier  shew  that  during  the 
life  of  the  parties,  a  reduction  of  the  assignats 
was  never  thought  of.  The  cargoes  were  pur- 
chased, and  the  returns  sold,  in  assignats. 
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The   bad  debts  ouHit  to  be  deducted — the     Falt.,  1809, 

-5^      ,             ^1     p        First  District, 
parties  ^v^ere  quasi-partners.     lL.ach  was  to  do  lor  » / 

the  best — and  as  the  profits  were  to  be  borne  by  Mercier'sadx. 
both,  so  must  the  loss.  Sarpy's  adxv 

10 

Derhig77i/y  for  the  plaintiflP.  It  is  not  denied 
tliat  interest  is  allowed  among  merchants  as  a 
compensation  for  the  privation  of  a  portion 
of  the  creditor's  capital,  and  it  is  also  in  evi- 
dence, that  in  the  city  of  Bordeaux,  the  ordi- 
nary rate  sanctioned  by  government,  is  six  per 
cent,  so  that  unless  the  court  presume  that  the 
plaintiff's  intestate  renounced  his  right,  interest 
.lilust  be  given*  JVemo  presumitur  donate.  As 
to  the  period  from  which  the  interest  is  to  be 
computed,  it  seems  that  the  defendant's  intestate 
was  v/ithout  an  excuse  in  keeping  Mercier's 
funds  from  the  day  he  received  the  order  to  for- 
bear to  retain  them,  admitting  that  there  was  no 
improper  detention  anterior  to  the  letter. 

AssiGNATs  were  the  currency  of  France  du- 
ring the  time  that  the  intestates  of  the  parties 
dealt  together.  They  were  the  circulating  me^ 
dium  and  the  money  of  account  of  the  country 
and  at  times  of  less  and  at  others  of  more  value  ^ 
and  the  true  situation  of  the  parties  could  be  as- 
certained in  no  other  way  than  by  striking  a  ba- 
lance at  stated  periods,  and  finding  the  real  value 
of  such  a  balance  in  gold  and  silver,  according  to 
the  scale  of  depreciation  established  by  law. 

If  the  defendant  claims  an  allowance  for  bad 
debts,  it  must  be  shewn  that  the  persons  to  whom 

K 
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Fh'tt  Dift^'t.    ^^^^^  ^^^'^  "^^^^'  ^^^^^  solvent  at  the  time,  and 

"" v/— — i  that  the  necessary  steps  for  the  recovery  of  the; 

Mercikr'sadx.  debts  h^^.e  not  been  omitted  or  delaved.  I 

^'*-  "  1 

Sax^py's  adx.  n        J 

By  the  Courts  Lewis,   /.   alone.     Mercier's 

letter  furnishes  ample  proof  that  his  funds  were 

not  detained,  after  the    receipt  of  his  letter,  for 

the  benefit  of  the  defendant's  intestate,   in  whose 

hands  it  was  a  deposit  for  the  ad^^antage  of  Mer- 

cier,  'till  his  instructions  were  countermanded  i\\ 

1796.     After  that  period  interest  is  to  begin ;  at 

six  per    cent,   the  commxcrcial  rate   of  interest 

both  in  Bordeaux  and  New-Orleans. 

The  depreciation  of  assignats  ought  not  to 
affect  the  defendant.  Her  intestate  shipped  co- 
lonial produce,  which  Mercier  sold,  no  doiibt  in 
assignats  :  the  proceeds  were  a  legal  payment, 
according  to  the  laws  of  the  country,  and  the 
nominal  value  was  a  proper  set  off  to  Mercier's 
demand,  on  the  day  of  the  sale.  If  he  kept 
them  till  they  were  depreciated  farther,  he  must 
bear  the  loss. 

Sarpy,  who  was  jointly  interested  in  the  sales 
at  New-Orleans,  must  be  presumed  to  have  act > 
ed  fairly,  until  the  contrary  be  proven.  If  he 
sold  to  persons  notoriously  insolvent,  he  commit- 
ted a  fraud  and  fraud  is  never  presumed.  The 
same  principle  applies  to  the  degree  of  industry 
which  was  to  be  exercised  in  the  collection.  His 
intestate  is  onh^  ta,  account  for  what  he  received. 
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S£GUR  vs.  HIS  CREDITORS.  Fall   1809, 

First  District. 

The  debtor  in  his  concordat  with  his  credi-      ^j^^  ^^^^.^^^  jj 

tors,  had  promised  to  pay  the  usual  interest,  les  the  legal,  inter- 

intcrets  usites,  and  they  claimed  ten  per  cent.  est. 

offering  evidence  that  this  was  the  customary  rate. 

By  the  Court,  Le-wis,  /.  alone.  It  has  been 
already  determined  in  this  court,  in  Caisergues 
ys.  Diijarreau,^  that  conventional  interest  may  ^  J?ite /u  K 
exceed  legal  or  judicial  interest,  provided  it  does 
not  exceed  the  usual  mte  in  the  mai'ket.  The 
difficulty  in  this  case  arises  from  the  meaning  of 
the  word,  iisites,  which  the  parties  have  adopted 
to  express  their  meaning.  When  stipulation  is 
made  for  any  rate  of  interest,  other  than  that  es. 
tablished  by  law,  the  convention  should  be  pre- 
cise and  certain.  No  word  of  indefinite  import 
can  alter  the  provisions  of  the  law.  In  the  case 
cited,  ten  per.  cent,  was  allowed,  and  was  consi- 
dered as  a  fair  premium.  Less  than  that,  and  more 
than  the  rate  established  by  law,  has  been  fre- 
quently demanded  and  given ;  but  in  all  such  ca- 
ses  the  parties  had  made  a  special  convention, 

A  CONVENTION  to  pay  the  usual  interest, 
^where  there  is  no  uniform  usage,  is  too  vague  and 
uncertain,  to  fix  upon  and  determine  any  other 
rate,  than  the  general  one  which  is  settled  and 
ascertained  by  law.  Let  the  interest,  theretor^^ 
be  calculated  at  Jive  per  cent 
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Fall   1809,  D'JRG  F,  a/ijicl/a?it,  vs.  GODJE,FROI,  ap.fidlec. 

First  District. 

^"I V-- r'      Appeal  from  the  Court  of  the  mirish  of  the 

All    authentic     -^        p  xr         .-a  i 

or  private  wri-  City  of  New- Orleans. 

ting,  to  be  bind-  .  i  i  -i. 

ang,    must    be       ^^'^  action  was  brought  to  dispossess  the  ap- 

signed,  pellant  of  a  house  and  lot,  on  the  Bayou  road, 

rented  of  the  appellee .  No  particular  agreemen r  ^ 
as  it  respects,  the  term,  for  which  the  premises 
^  should  be  occupied,  appeared  in  testimony,  thouc^-h 
the  appellant  produced  the  rough  draugh  of  a, 
lease  in  the  handwriting  of  the  appellee,  but  sign- 
ed by  neither  of  the  parties. 

FAlery  for  appellee.  According  to  the  usage 
in  this  city,  when  no  agreement  is  made  between 
the  landlord  and  tenant,  the  house  is  always  con  . 
sidered  as  rented  from  month  to  month,  and  the 
tenant  liable  to  be  turned  out  at  the  expiration  of 
every  month.  In  the  present  case,  there  appears, 
to  have  been  no  agreement  between  the  parties 
I'especting  the  period  the  house  should  be  occu- 
pied ;  the  tenant  at  sufferance,  however,  pleased, 
vmh  the  situation  of  the  premises,  is  willing  gra^, 
,  tuitously  to  prolong  his  term  for  one  year,   and 

thoughduly  notified  to  quit,   refuses  to  go  out. 

TPArgify  the  appellant,  A  lease  written  by  the 
party  himself,  ought  surely  to  be  binding,  though 
not  sig-ned.  No  better  testimony  can  be  produ- 
ced than  the  handwriting  of  the  party  ;  and  by 
this  lease  the  premises  are  leased  for  one  year» 
of  ^vhich  but  a  few  months  have  elapsed.  Ar 
Ijain,     Suppose  this  lease  void;  and  suppose  the 
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rr 


ict. 


vs. 
GopiifROX, 


usasre  in  this  city,  as   stated  by  the   appellee's    ,^a^^^^?^?» 
^                             *"                            -^                   .           ,       First  Dsitric 
V  counsel,  correct,  that  where  no  agreement  is  made  v ^^^^ — 

between  the  landlord  and  tenant,  the  tenant  holds  D'Argy 
only  from  month  to  month ;  still  the  principle 
-does  not  embrace  the  present  case.  This  is  not 
a  liouse  in  town,  but  a  house  and  garden  of  con- 
siderable extent  on  the  bayou  road,  uj^rn  which 
the  tenant  has  expended  considerable  pains  and 
expense,  and  of  which  he  sanguinely  calculated  to 
reap  the  profits.  It  comes  under  the  title  of  a 
proedial  estiite,  tin  fonds  rural.,  on  hi  en  de  cam- 
pagne,  in  which  case,  our  Digest  says,  if  no 
time  has  been  specified,  the  lease  is  presumed  to 
be  for  one  year.      Chap,  2,  ^ 


1,  art. 


12. 


E  Her  If  in  reply.     The  rough  draught  of  the 
lease  produced,  besides  its  erazures  and  interline- 
ations, has  neither   been   executed  nor  signed. 
That  it  has  not,  I  think,  is  a  proof,  that  the  par- 
ties had  not  agreed  upon  the  terms  contained  in 
it.     It  surely  can  have  no  weight.    Ih  the  Digest 
which  has  been  quoted,  it  is  said,  that  the  man- 
ner of  proving  the  validity  of  a  lease  is  agreable 
to  the  rules  laid  down   under  the  title  of  Con- 
tracts and  Conventional  Obligations  in   general. 
Chap,  2,  ^  1,  art,  8,     What  are  these  rules?  it 
is  there  said,  a  title,  which  is  not  an  autlientic  ti- 
tle, may  avail  as  a  private   writing,    provided  it 
has  been   signed  by  the  parties,      Chap.  6,   ^  1, 
art,  218.     Their  signature  appears  to  be  an  es- 
.seatial  requisite,  and  is  again  mentioned  in  art. 
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^'^^^^^^^^     223.     This  rou.s:h  drausrht  of  a  lease,  then,  uiv 

First  District.      .         ,,,  .  .         .'  ^ 

^^ ^ f  Signed  by  the  parties,  can  avail  neither  party.    It 

^^^^^  affords,  on  the  contrary,  a  presumption,  from  its 
€toDEFRoi.  being  thus  unsigned,  that  it  was  agreeable  to 
neither  party.  But  this  house  and  lot  is  to  be  a 
proedial  estate,  and,  therefore,  in  default  of  any 
agreem.ent,  a  year's  lease  in  it,  ought  to  be  pre- 
sumed. The  principle  is  correct,  as  it  regards 
a  proedial  estate,  but  not,  in  the  least,  applicable 
to  the  present  case.  In  proedial  estates,  where 
no  time  is  specified,  the  lease  is  presumed  to  be 
for  one  year,  in  order  to  give  the  farmer  time  to 
make  and  gather  in  his  crop.  And  in  this  it  re- 
sembles a  tenancy  at  will,  at  common  law  ;  where, 
if  the  tenant,  after  sowing  his  land,  is  put  out 
by  the  landlord,  yet  he  shall  have  the  emblements, 
and  not  be  obstructed  in  cutting  and  carrying 
away  the  profits.  But  can  this  be  made  to  apply 
to  apply  to  a  small  lot  in  the  skirts  of  the  town  ? 

^  ^  Bt/  the  Court,  Lewis,  /.  a/o7ie.  Writings  not 
signed,  upon  loose  papers,  which  tend  to  oblige 
the  person  who  has  written  them,  such  as  a  pro- 
missory note,  an  instrument  of  sale,  &c. ;  al- 
though they  are  found  in  the  hands  of  himtowai'ds 
whom  the  obligation  was  to  be  contracted, 
are  no  evidence  however  against  the  person  who 
has.  written  them,  that  the  obligation  has  really 
been  contracted,  and  they  pass  only  for  simple 
projects  which  have  not  been  executed.  2  Fo- 
thicr  196.  Let  the  judgment  of  the  Citv  Court 
be  affirijied. 
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'   PITOT  ^  AL.  vs.  ELMES  ^  AL,  Pall   180!>, 

First  District 
Philip  Joubert,    beine  in  failinj^  circum-  ^^ v 

,        ,    ^      ,  111  1  '•  '     \.        Sequestratiaa 

stances,  the  detenaants,  who  had  a  claim  against  creates  no  lien. 
him,  observing  he  was  wasting  feis  goods,  made 
application  to  a  judge,  and  obtained  an  order,  in 
virtue  of  which  his  property  was  sequestered. 
In  the  mean  while,  he  presented  a  petition  for  a 
meeting  of  his  creditors,  and  obtained  a  stay  of 
proceedings  against  him.  At  the  meeting,  the 
plaintiffs  were  appointed  his  syndics,  and  they 
moved  the  court  that  the  sequestered  property 
might  be  placed  in  their  hands  for  the  benefit  of 
the  mass  of  his  creditors. 
K,  The  defendants  contended  that  they  had  by 
their  diligence  acquired  a  lien  on  the  sequester- 
ed property  for  the  payment  of  their  debts,  as  ill 
case  of  attachment. 

By  the  Courts  Lewis,  /.  alone.  The  only 
ease  of  sequestration  known  to  the  civil  law,  is? 
when  two  persons,  or  more,  lay  claim  to  the  same 
property.  In  this  case,  the  judge  orders  that, 
pendente  lite^  the  property  in  dispute  shaill  remain 
in  the  hands  of  sequestrators. 

Ac  c  o  R  B I N  G  to  the  laws  of  Spain,  when  a  ere-' 
ditor  proves  his  demand,  and  shews,  to  the  satis- 
faction of  the  judge,  that  the  debtor  is  wasting 
his  goods,  so  that  there  is  danger  that,  without 
some  summary  relief,  the  property  of  the  debtor 
Y^ill  be  destroyed  or  removed  out  of  the  reach 
of  the  creditor,  before,  in  the  ordinary  course  of 
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business,  judgment  may  be  obtained,  the  judge 
;  orders  the  debtor's  property  to  be   sequestered, 
unless  he  gives  surety  to  the  creditor* 

This  sequest^'ation  is  not  a  proceeding  in  rem* 
It  creates  no  lien  in  favor  of  the  person  who 
obtains  it.  It  is  not  always  an  original  process  : 
it  is  a  mere  provisional  order,  which  may  be  had 
at  any  stage  of  the  suit,  and  the  judgment  that 
intervenes  is  against  the  estate  of  the  debtor  ge- 
nerally, not  more  against  the  sequestered  pro- 
perty than  against  any  other  part  of  it.  It  con. 
sequentiy  creates.no  lien,  no  priviledge. 

Motion   granted. 


TROUARD  vs.  BEAUREGARD. 

He,  who  be        Work    and  labour  done*      The    defendant 

Xttrr^good^^^P'^ye^l  o»e  Latour  to  make  certain  plans  for 
witness.  him.     Latour  finding  it  inconvenient  to  do  them 

himself,  employed  the  plaintiff,  with  the  kno^v- 
ledge  and  without  any  objection  made  thereto  by 
the  defendant.  At  the  trial,  the  plaintiff  intro- 
duced Latour  as  a  witness  in  his  behalf. 


Ellerit  for  the  defendant.  The  testimony  of 
Latour  is  inadmissible,  for  he  has  an  interest  iii . 
the  suit.  He  is  liable  to  the  plaintiff,  and  if  the 
money  is  recovered  from  the  defendant,  he  will 
be  discharged.  "He,"  the  witness,  ''must be- 
sides be  not  interested,  neither  directly  nor  in- 
directly in  the  cause."      Civ,  Cod,  312,  art.  248. 
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^lazurecniy  for  the  plaintifF.  Latour  has  no 
v^rcst  in  the  suit,  either  direct  or  indirect.  He 
(  ploj-ed  the  plaintiff  to  do  the  defendant's  work, 
\  vA\  his  (ihe  defendant's)  knowledge  and  appro- 
[  ion.  The  plaintiff  knew  that  the  witness  was 
(  !y  the  agent  of  the  defendant,  and  had  no  other 
(  ncern  in  the  affair  than  to  procure  the  defen- 
(  :  :l's  work  to  be  done.  By  bringing  this  ac- 
tioii,  the  plaintiff,  if  he  had  any  election,  as  to 
the  person  on  whom  he  should  call  for  payment, 
has  determined  his  choice.  Feake  112,  Straham^ 
506. 


Pall   1809. 
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> ^^ » 

Trouard 

Vfi. 

Beauregard^ 


Bi/  the  Court,  Lewis,  /.  alone.  Were  a  wit- 
iiess  in  the  situation  of  the  present,  to  be  reject- 
ed, many  debts  would  be  lost  for  want  of  testi- 
mony. From  the  necessity  of  the  case,  the  wit- 
ness must  be  admitted,  and  his  credibility  left 
to  be  judged  by  the  jury.  It  does  not  appear 
that  he  acted  for  himself,  but  for  the  defendant^ 
with  his  knowledge  and  consent. 

Witness  sworn. 


L 
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l^u]S.T  RULEr^  Ordered,  that  in  case  a  struck  jury  be  di . 
rected  to  be  summoned,  the  sheriiT  shall  return 
forthwith,  a  list  of  forty-eight  names  of  persons 
qualified  to  serve  oii  such  a  jury,  that  each  of  the "^^ 
parties  then  shall  strike  off  twelve  names,  that 
thereupon  a  Fenire  shall  issue  for  the  remaining 
twenty-four. 

Ordered,  that  in  all  cases  of  jury  causes,  the 
plaintiff  shall  set  them  down  for  trial  for  the  first 
day  of  the  succeeding  term,  and  that  whenever, 
and  only  when,  there  shall  be  any  such  cause  so 
set  down,  a  general  Fc?7z?>^,  for  thirty -six  jurors 
for  the  trial  of  jury  causes  for  that  term,  shall  is- 
sue returnable  on  the  first  day  of  the  term.  That 
the  jury,  causes  shall  be  first  called  off,  when 
those  that  are  ready,  shall  be  tried,  and  all  others 
shall  be  deferred  'till  the  first  d^ij  of  the  sue 
ceeding  term. 

Ordered,  that  no  copy  of  any  record  of  crimi 
nal  proceedings,  be  delivered  without   the  pre 
vious  permission  of  the  court. 

Ordered,  that  the  eighth  rule,  among  die 
rules  of  practice  originally  adopted  by  this  court, 
iii  the  follov/ing  words—''  Ail  the  proceeding 
i'  •\^erdictS3  orders  in  a  cause,  shall  in  successiom 
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4  as  they  come  in,  or  are  made,  be  annexed  to  court  jiVLm. 
<*  the  petition,  and  when  a  final  judgment  shall 
**  be  rendered,  it  shall  be  copied  by  the  clerk, 
**  annexed  to  the  other  proceedings,  signed  by 
**  the  judge  and  certified  by  the  clerk,"  be  re- 
vived. 

Ordered,  that  hereafter,  in  all  cases  in  which 
judgment  shall  be  rendered  in  this  court,  upon 
promissory  notes  or  other  obligations  in  writing, 
the  instrument  shall  first  be  exhibited  in  open 
court,  and  it  shall  be  the  duty  of  the  clerk  to  en- 
dorse on  such  instrument,  a  short  note,  stating 
that  judgment  hath  been  obtained,  together  with 
the  date  of  such  judgment. 

Ordered,  that  hereafter,  in  all  cases  of  in- 
dictments, and  other  papers  presented  by  a  grand 
jury  to  the  court,  no  copies  shall  be  given  with- 
out the  previous  permission  of  the  court. 

Ordered,  that  hereafter,  no  application  by 
motion  or  otherwise,  shall  be  made,  nor  any  pe- 
tition, or  other  paper,  be  read  in  the  court  while 
in  session,  by  any  counsellor  of  this  court,  ex- 
cept while  standing  within  the  bar. 

Ordered,  that  in  all  cases  of  suits  institu- 
ted in  this  court,  in  behalf  of  any  person,  not  an 
inhabitant  of  this  territory,  against  any  person 
residing  in  the  same,  the  defendant  before  he 
files  in  his  answer,  may  require  security  to  be 
filed  in  the  clerk's  office,  on  the  part  of  the  plainl- 
^ff,  for  the  costs  of  suit> 
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c-QURT  RULES.  Ordered,  that  in  all  cases  where  either  party 
in  a  suit,  shall  move  for  a  commission,  to  t-^ke 
the  deposition  of  witnesses  residing  out  of  t.^e 
territory,  the  affidavit  to  obtain  the  same,  rmi^^t 
state  the  material  facts  to  be  proved,  by  the  scu  1 
witnesses. 

Saturday^   the  6th  May,  1809. 

'  Ordered,  hereafter,  that  all  applications  for 

commissions  to  take  the  depositions  of  witiiesL  es 
residing  out  of  this  territory,  shall  be  mrtde  at 
least  fifteen  days  after  issue  joined,  except  in 
cases,  where  testimony  shall  come  to  the  ki.ow- 
ledge  of  the  party  applying,  after  such  issue  join- 
ed ;  in  which  case,  application  shall  be  made 
within  fifteen  days  after  the  discovery  of  such 
testimony. 

Thursday,  22d  June,  1809. 

It  is  ordered,  that  hereafter,  no  person  shall 
be  admitted  to  practice  in  this  court,  as  an  attor- 
ney and  counsellor  at  law,  who  shall  not  be,  at 
the  time  of  liis  application,  a  citizen  of  the  Uni- 
ted States. 

Mules  adopted  on  Monday^  the  Wth  June,  1810. 

1st.  It  shall  be  the  duty  of  the  clerk  to  keep 
a  trial  list,  upon  which  the  gentlemen  of  the  bar 
shall  place  their  causes  for  trial ;  and  also  to  pro- 
vide and  keep  two  trial  dockets,  one  of  which 
shall  be  appropriated  for  issues  to  the  courtj  and 
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Special  juries,  and  the  other  for  issues  to   the    court  rules* 
country. 

2cl.  It  shall  also  be  the  duty  of  the  clerk  to 
transfer  the  issues  from  the  trial  list  to  their  res- 
pective dockets,  and  place  them  upon  the  same, 
according  to  seniority. 

3d.  The  causes  sliall  betaken  up  in  rotation 
as  they  stand  upon  the  issue  dockets,  commen- 
cing  Avith  the  first,  and  be  tried,  continued,  or 
dismissed. 

4th.  Every  other  week,  shall  be  appropriated 
to  jury  trials  and  it  shall  be^  the  duty  of  the 
clerk  to  issue  a  Venire  in  due  time  to  the  sheriff, 
whose  duty  it  shall  be,  to  summons  and  return 
to  the  first  day  of  the  week,  thirty- six  jurors, 
who  shall  serve  during  the  week. 

5th.  The  intervening  time,  not  appropriated 
to  common  jury  trials,  shall  be  for  special  juries 
and  triiils  of  issues  to  the  court. 

6th.  It  shall  be  the  duty  of  the  clerk,  within 
four  days  after  the  expiration  of  each  v/eek  ap- 
propriated for  jury  trials,  to  renew  his  trial  dock- 
et of  issues  to  the  country,  and  place  first  upon 
the  new  docket  the  causes  remaining  entered 
upon  the  old  docket,  in  the  order  they  stand  up- 
on the  same,  which  shall  have  the  preference.  The 
same  rule  shall  be  observed,  with  respect  to, the 
docket  of  issues  to  the  court. 

7th.  The  causes  now  upon  the  trial  listj  shall 
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-soKRT  EULEs.  havc  thc  preference  to  all  others,  and  shall  be 
placed  first  upon  their  respective  tried  dockets  as 
aforesaid, 

8th.  The  above  rules,  shall  go  into  operation 
on  Monday  the  eighteenth  day  of  June,  (inst.) 
commencing  with  issues  to  the  country,  and  the 
clerk  is  directed  to  make  out  his  docket,  and  is- 
sue a  Venire  accordingly. 

Thursday^  \4<th  June  1810. 

It  is  ordered  by  the  court,  that  hereafter,  the 
plaintiff  or  party  filing  a  petition,  shall  before  he 
sues  out  process,  pay  into  the  hands  of  the  clerk^ 
the  translator's  and  lawyers'  fees. 


CASE  IN  THE  DISTRICT  COURT.  SY 

fjj^  The followifig  case   has  excited  so  much  in-  ^^^^'p'^-^^^^^^u 
terest  and  curiosity,    that  it  has   been  deemed  ^^-i^ — -—> 
proper  to   be  inserted,    although  the  original     Livingston 
plan  of  this  work,  did  not  extend  to  cases  de-     D'Oiigenoy> 
termined  in  the  District  Court  of  the  U.  States* 

LIVIA^GSTOJVys.  D'ORGEJVOY. 

The  original  petition  stated  that  the  plaintifF        pioceedinp^ 
was  in  possession  of  the  Batture,  a  tract  of  land  s'^'d  by  a  tiiird 
within    the   Hmits   of  the  city  of  New- Orleans,  ^ 
and  that  the  defendant  ousted  him  of  his  posses- 
^sion,  and  still  kept  him  out;  besides  a  claim  of 
one  hundred  and  fifty  thousand  dollars,  for  da- 
me ges,  it  concluded  with  a  prayer  that  the  plain- 
tiff might  be  restored  to  his  possession. 

The  defendant  justified  the  ouster,  as  an  offi- 
cial act,  while  he  was  Marshal  of  the  U.  States, 
in  pursuance  of  an  act  of  Congress,  8  Laws  U, 
S.  317,  and  he  denied  any  other  removal,  inter- 
ference, or  possession  of  the  premises. 

The  pleadings  were  amended  by  consent. 
The  new  petition  stated  the  plaintiff's  title  to  the 
premises,  the  claim  set  up  by  the  corporation 
of  the  city,  the  judgment  thereon  and  a  perpe- 
tual injunction  quieting  his  title,  and  the  ouster. 
It  concluded  with  a  prayer  for  restitution  and  ge- 
neral relief. 

To  this  amended  petition,  the  defendant's  an- 
swer was  the  same  as  to  the  original  :  eX)Cept  that 
the  last  clause  (denying  the  removal,  otherwise 
than  as  Marshal,  the  interference  and  possession) 
was  omitted. 
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October  1810.        The  plaintiiF  demurred  to  the  answer  aiid  the 
V     '  '    ;'  defendant  joined  in  the  demurrer. 


Livingston 
D'Orgenoy. 


Wh  e  n  the  demurrer  was  about  to  be  ars-ued, 
the  Attorney  of  the  United  States,  T,  Robinson, 
read  the  afiidavit  of  James  Mather,  stating  the 
possession  of  the  United  States,  their  exercise 
of  acts  of  ownership  on,' the  premises,  their  offi- 
cers having  at  one  time  allowed  the  people  to  take 
dirt  therefrom  and  at  another  recalled  this  per- 
mission, the  want  of  interest  in  the  defendant, 
and  the  deponent's  belief  that  the  sole  object  o/ 
the  plaintiff  was  to  gain  possession  and  oust  the 
United  States. 

Tpie  Attorney  next  drew  the  attention  of  the 
Court  to  the  original  and  amended  pleadings.  He 
observed  that  the  first  petition  claim^ed  one  hun^ 
dred  and  fifty  thousand  dollars,  and  the  answer 
thereto  denied  every  thing  but  the  ouster,  which 
it  justified — that  the  second  petition  claimed  no 
special  damage,  and  the  answer  was  amended  by- 
striking  out  whatever  had  been  at  first  denied. 
On  these  suggestions  he  moved  that  the  plainiifF 
be  ordered  to  shew  cause  why  the  proceedings 
should  not  be  stayed,  as  fictitious  and  collusive  : 
andbecause  too  the  defendant  claimed  not  (not- 
Vv  ithstanding  his  implied  admission  in  the  answ^er) 
any  right  of  possession  or  property,  in  the  pre- 
mises, Liiid  therelore  was  entirely  uninterested, 
while  the  interest  of  a  third  party,  viz.  the  Uni- 
ted States  was  sought  to  be  affected,  and  the 
possesbion  of  the  premises  obtained  fiom  them. 


OF  THE  UNITED  STATED  fi)f 

On  this  the  plaintiff  ofFercd  to  allowtheU.  States    October  1 8  lo. 

,              ,              .               ,           .        1          1         rr               I^is-  Court  U.  S. 
to  be  made  parties  toUhe  suit;  but  the  oner  was  \ > 

not  accepted;  on  the  ground  that  the  United  States      Livingstoit 

could  not  be  made  defendants  in  any  case,  and  in     d'Orgenoy?, 

the  present  could  not  make  themselves  plaintiffs, 

for  no  right  of  theirs  had  been  violated  and  thejr 

li;  id  nothing  to  claim. 

The  plaintiff  next  shewed  cause.  He  denied 
tlic  fiction  and  collusion,  the  want  of  interest  in 
the  defendant,  and  that,  liis  only  motive  in 
bringing  the  suit  was  to  affect  the  interest  of  the 
United  States. 

At  his  request,  and  by  consent,  the  defen* 
dant  was  sworn.  He  deposed  that  he  did  not 
claim  any  right  of  property  or  possession  in  the 
premises  and  asserted  he  would  not  prevent  the 
plaintiff  from  taking  possession,  if  he  attempt- 
ed it.  He  admitted  he  had  given  his  consent  to 
the  amendment  of  the  pleadings,  on  the  assurajice 
he  had  received,  that  the  plaintiff  would  claim  no 
damages  from  him,  and  had  no  other  object  in 
view  but  the  possession  of  the  premises  ;  and 
that  if  such  assurance  had  not  been  given  him,  he 
never  would  have  consented  to  the  amendment. 

He  declared  that  no  communication,  verbal  or 
written,  had  passed  between  him  and  the  plaintiff, 
-except  a  letter  announcing  the  plaintiff's  intention 
■'to  bring  the  suit. 

The  Attorney  having  advanced,  as  a  presump- 
tion oi  collusion,  that  Paillette,  the  general  a- 
gent  of  the  plaintiff,  was  the  defendant's  counsel, 

^e  plahitiff  admitted  the  fact;    but  said    tha$ 
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October  1810.    Paillette  had  no  other  agency  in  the  plaintiff^s 
V  ^  '  ^  /  ]  behalf,    but  receiving  the   petition,  inclosed  to 

Livingston     him  from  Ncw-York,  filing  it,  and  delivering  the 
D'OnGExoY.     ph^intiiT's  letter  to  the  defendant. 

Paillette,  being  sworn ,  d eposed  he  had 
giYtn  the  defendant  to  understand  that  the  plain- 
tiff vv'ould  not  claim  damages  from  him,  and  ex- 
pected only  to  gain  possession  ;  and  that  he  had 
advised  the  defendant  to  consent  to  the  amend- 
ment. 

A  LETTER  of  the  defendant  to  the  Recorder 
ivas  then  read  :  it  contained  tliesc  expressions  : 
"  it  appears  that  Mr.  Livingston  has  desisted 
from  all  pursuit  against  me  and  that  his  only  object 
is  to  be  reinstated  in  his  possession. '^  In  the  con- 
clusion, the  defendant  begged  the  Recorder  not  to 
communicate  this  information  which  he  declared 
to  appear  to  him  very  true. 

Another  letter  was  also  read,  in  which  the 
defendant  declined  allow^ing  the  lav/  officers  of 
the  corporation  to  join  his  counsel  in  the  defence 
of  the  suit. 

The  Atfornctf  of  the  United  States,  Moreait 
^Xi^  Martin  in  support  of  the  motion.  Where 
proceedings  arc  fictitious  or  collusive  and  wher- 
they  are  set  on  foot  for  no  other  purpose  than  to 
affect  the  interest  of  a  third  party,  the  court  wili 
stay  them  on  the  a})piication  of  the  party  liable 
to  be  injured.  The  ground  upon  which  the 
court  interferes  in  these  cases  is  that  the  proceed- 
ings are  a  co7itempt  of  the  court.     Dacosta  vs* 
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Jones,   Cowper   729,     Coxe    vs.  Phillips,  cases  J^^^^^^""^,^^  ^ 
Tc/np.  Harchv,  237.  l^I^ — ^ 1-i 

1.  TpIE  present  suit  is  fictitious — and  Livingston 

.  X'o. 

2.  Collusive.  D'Orgenoy. 
.    3.  It  is  set  on  foot  for  no  other  purpose  than  to 

affect  the  ir.terest  of  persons  not  parties  thereto. 

I.  It  is  fictitious.  A  suit  may  be  called  ficti- 
tious, when  the  parties,  or  one  of  them,  have  no 
existence  in  rerujn  naturd,  or  as  a  corporation :  or 
when  one  of  them  is  uninterested,  or  stranger  to 
the  matter  in  dispute,  and  cannot  be  affected  by  the 
event,  otherwise  than  by  a  hability  to  costs,  which 
in  such  a  case  will  be  presumed  to  be  intended  to 
be  paid  by  the  other  party,  the  person  really  in- 
terested, and  lor  whose  benefit  the  suit  is  brought. 

In  the  present  case  it  IS  contended  the  defen- 
dant  is  wholly  uninterested;  no  damages  are  asked 
of  him,  he  does  not  pretend  to  keep  possession, 
jso  that  he  cannot  lose  any  thing. 

II.  Tpie  suit  is  collusive.  Collusion  is  fraud 
and  therefore  although  it  must  be  proved  and 
is  not  to  be  presumed,  direct  and  positive 
evidence  of  it  is  not  to  be  expected.  The  proof 
must  be  composed  of  a  number  of  circum- 
stances, none  of  which  are  perhaps  sufficient  to 
satisfy  die  mind,  but  which  from  their  coincid- 
ence command  conviction.     In  the  present  case 

we  have  : 

1st,  ThIl  suspicion  which  attaches  in  the  se- 
lection of  the  plaintiff's  agent  as  the  defendant'3 
attorney ; 
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Dis.  Court  U.  S.      pp  „    ,  ^'        ^  ^        VI    .T 

{ _j  omcers  of  the  corporation  to  co-operate  ^\^ith  tli-^ 

LiviNGSTox.    defendant's  counsel ; 

iD'ORGExo-^  3d.  The  evidently  concerted  amendment  of 
the  petition  and  answer,  the  implied  admission  of 
the  possession — the  omission  of  the  claim  for 
damages  being  the  clear  consideration  therefore  ; 

4th.  If  there  had  been  no  collusion,  the  defen- 
dant had  an  easy  WciV  to  get  rid  of  the  suit  by  a 
disclaimer,  by  averring  he  was  no  longer  Mai'shal. 

III.  The  suit  is  evidently  set  on  foot  for  no 
other  purpose  than  to  affect  the  interest  ol  per- 
sons not  parties  to  it. 

The  United  States  claim  the  premises  :  they 
have  exercised  an  evident  act  of  ownership,  by 
dispossessing  the  defendant — the  object  of  the  suit 
is  nothing  but  to  regain  the  possession — they  ai'e 
not  parties  to  the  suit  and  their  rights  are  to  be  af- 
fected by  it,  and  the  rights  of  no  other  person 
can  thereby  be  affected. 

No  court  will  aliow^  a  possessory  action  to  be 
carried  against  a  person  vdio  is  not  in,  and  does 
not  claim,  possession. 

W.  caused  a  lease  to  be  made  by  a  stranger  to 
B.  and  then  caused  B.  to  bring  an  ejectment 
against  J.  S.,  in  order  and  with  intent  to  get  R. 
out  of  possession — this  was  held  to  be  an  abuse 
of  the  court.     5  /7;z<?r  444. 

It  is  a  contempt  in  an  attorney  to  deliver  a  de- 
claration in  ejectment  to  a  man  who  feigns  him- 
self tenant  and  so  to  obtain  possession.  il/c>6^* 
Cases  f  16» 
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Or  to  brino;  a  precipe  quod  reddat,  against  a  ^p-*;^|^^^'  ^^,W 
f       ^       /     ^          ,            '       .         .     Dis.  Court  U.  S. 
person  wnom  the  part}'  knows  to  have  nothnig   ni  ^ ^ ; 

xVt  land,  und  to s:*^in  possession  aQ'ainst  the  terretc-     Livingston 
i\i\nt,     2  Inst.  215.  D'Orgexot, 

Or  to  make  a  lease  to  A.  of  the  land  of  B.  and 
afterwards  procure  B.  ro  bring  an  action  against 
the  casual  ejector,   Sav,  31. 

Proceedings  in  an  ejectment  staid  'till  the 
plaintift'  gave  notice  where  the  lessee  lived,   ShirS 
•!vs.  King,  2  Strange  681. 

.      It  is  a  contempt  of  court  to  bring  a   fictitious 
suit,   1  Comyn§  593.     4  Diirnford  &  East  402. 
or  to  use  its  process  as  a  handle  to  do  wrong.     5 
Vin,  443.  Without  ,the   essential  aid  of  learned 
counsel,    who,    by    previously   investigating    a 
complicated  case,    are  enabled  to  present,    in  a 
clear  and  distinct  view,  the  principles  and  authori- 
ties u[)on  which    it    is    to    be   determined,  the 
best  informed  judge  is  liable  to  err  and  the    m.ost 
cautious  to  mistake.     If  the   arguments  of  the 
bar  are  of  such  importance  in  the  rightful  deter- 
mination of  a  cause,  it  is  of  the  utmost  import, 
y^ance  that  such  arguments  should  be  earnestly  and 
fairly  made.     They  will  not  be  earnestly  made,  if 
the  person  who  employs  the  counsel  has  no  inte^ 
rest  in  the  object  in  dispute  :     counsel   will   be 
"    careless,    where  the   client  is  easy.     They  will 
not  be  fairly  made,  if  the  client  desires  that    the 
point  be  determined  against  him.     Nothing   but 
interest  will  draw  forth  the  solution  of  latent  diili- 
culties.     The  court  will  not  proaouace  with  safe 
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t.  ^^'  /^l^^     '  ^  'j  maker  has  not  been  spurred  up  by  the  interest  of 

Livingston     the  client. 


T.V, 
P'OjlGENOy. 


The  plaintiff  did  not  controvert  the  principle 
laid  down  by  the  supporters  of  the  motion,  but 
denied  the  existence  of  any  of  the  facts  on  which 
it  was  grounded. 

He  introduced  the  affidavit  of  Paillette  and 
Alexander,  the  defendant's  counsel,  denying  the 
collusion.  The  former  stated  that  in  informing 
the  defendant  that  no  damages  were  expected 
from  him,  he  had  acted  from  the  influence  of  his 
own  conclusions,  drawn  from  the  amendment  of 
the  petition,  and  not  from  any  communication 
with  the  plaintiff, 

Hall,  District  Judge.  It  appears  that  the 
defendant  is  not  in  the  least  interested  in  the  de- 
cision of  this  case  :  no  damages  are  to  be  reco- 
vered of  him,  because  none  are  prayed  for :  he  is 
not  to  be  deprived  of  possession,  because  he  ne- 
ver had  any ;  and  if  ever  he  had,  he  has  since 
ceased  to  hold  it. 

The  circumstance  of  Paillette  being  the  plain- 
tiff's agent  and  the  defendant's  counsel,  at  first 
blush  might  excite  suspicion :  but  when  it  ap- 
pears he  has  always  been  of  counsel  for  the  de- 
fendant, in  his  causes,  collusion  cannot  be  infer- 
red  from  it. 

Although  there  is  no  direct  evidence  of  col- 
lusion between  tJie  parties,  yet  it  is  certain  st 
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kind  of  understanding^  exists  between  them.  The    Or.tobcr  isio. 

1             .1        1   r      1      .»        -11           ^^s.  Court  f.J.  S. 
impression  made  on  the  defendant's  mnid,  clear-  v ,_j 

ly  was,  that  he  was  totally  hors  de  combat^  that  no  Livingston 
damages  were  to  be  recovered  of  him,  and  there-  D'Ougexov; 
fore  he  was  totally  uninterested,  and  became  quite 
indiflerent  as  to  the  issue  of  the  suit :  for,  he  has 
toid  us  he  had  neitlter  possession  nor  property ^ 
and  he  should  have  averred  so  in  the  pleadings. 
I  do  not  think  that  his  refusal  to  blend  his  inte- 
rest with  that  of  the  corporation,  ought  to  have 
any  influence  in  the  decision  of  the  motion* 

It  is  clear  that  the  United  States  claim  the 
premises.  They  have  dispossessed  the  plaintiff, 
and  his  object  now  is  to  regain  the  possession. 
If  any  one  is  in  possession,  the  United  States  are; 
and  this  fact  is  sworn  to  by  Mather. 

The  interests  of  the  United  States  alone  are 
at  stake.  The  defendant  cannot  be  expected  to 
defend  them.  It  is  immaterial  to  him  what  opi- 
nion the  court  pronounces  on  the  legality  of  the 
President's  orders,  or  whether  it  adj  uges  the  pos- 
session of  the  batture  to  the  plaintiff  or  not. 
There  is  nothing  adverse  in  the  case. 

Courts  of  justice  are  to  decide  on  real  contests  ; 
they  are  never  to  be  used  as  instruments  to  w^ork 
injustice,  wound  the  feelings  or  affect  the  intc* 
rest  of  others,  through  the  intervention  of  fic- 
titious or  uninterested  parties. 

The  defendant  can  only  be  considered  as  a 
REIGNED  ejector.  It  is  a  standing  rule  in  acti- 
ons of  ejectments  that  no  plaintiff  sliall  proceed 
lo  recover  the  land,  without  i^iving  the  tenant  ia 
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October  1810.    possession  a  declaration  and  makins;  him  a  defen-^ 
D^s.  Court  U.  S.    -,      ^        ^  ,  .        ,  t  ,  r     . 

>^ ,^ .'  -ai^t.     Otherwise  the  court  would  be  intrumental 

Livingston  m  doing  an  injury  to  a  third  person  ;  because  a 
D'OiiG^xoY-  ^^^^^^^^^  might  be  served  on  a  stranger,  a  feint 
defev.ce  m.de  and  a  verdict,  judgment  and  execu- 
tion obti.  in  ed,  without  the  tenant  having  any  no- 
tice of  it.  Thib  would  be  the  case,  if  the  court 
were  to  proceed  in  this  suit.  The  defendant 
ib  no  longer  an  oliicer  of  the  United  States,  it 
v/ould  be  wrong  to  decide  on  their  rights  in  a  suit 
against  him. 

If  the  United  States,  who  claim  the  premises 
cannot  be  made  defendants,  it  becomes  their  dig- 
nity to  establish  a  tribunal  in   which  the  contro- 
versy may  be  determined.     It  is   much  regretted 
that  it  has  not  been  already  done. 

Proceedijvgs  are  not  often  staid  at  the  inst- 
ance of  a  third  party;  but  the  court  certainly  pos- 
sess  the  power  to  stay  them.  In  the  case  cited 
from  Cowper,  lord  Mansfield  said,  ''  If  the  Che- 
*'  valier  d'Eon  had  applied  to  the  court,  as  a  per- 
*'  bon  whose  feelings  were  sought  to  be  wounded 
'•''  in  the  suit,  and  prayed  that  the  suit  might  be 
"  stopped,  the  court  would  have  instantly  done 

Proceedings  stayed* 


ADVERTISEMENT, 

I  FELT  so  severely  the  M'ant  of  informLition  \A 
regard  to  decisions  ir  de  in  the  Superior  Court  before 
my  arrival,  that  I  resolved  on  i^uardint^  at^-ainst  the  in- 
crease, and  if  possible,  the  continuance  of  the  evil.  For 
this  purpose,  I  took  a  note  of  evx^ry  case  argued  after- 
wards, and  the  leisure  of  the  vacation,  in  the  autumnal 
months,  was  employed  in  collejcting  from  the  minutes  and 
files  of  the  court,  such  ophiions  as  were  given  in  writing, 
and  as  many  of  the  facts  in  each  case,  as  could  be  obtained 
fi'oni  the  records.  Judge  Lewis  allowed  me  the  use  of  his 
notes,  and  my  friends  at  the  bar,  of  such  briefs  as  they 
hud  preserved. 

The  cases  thus  collected,  soon  appeared  so  numerous 
as  to  encourage  the  hope  that  I  could  furnish  sufficient 
matter  to  justify  the  offer  of  publishing,  in  periodical  num- 
bers, the  cases  argued  and  determined  in  the  Superior 
Court  of  this  Territory.  One  circumstance  was  calcular 
ted  to  deter  me  from  the  undertaking. 

No  one  can  more  earnestly  deplore,  for  no  one  more 
distressingly  feels,  the  inconvenLencies  of  our  present 
-judicial  system.  From  the  smallness  of  the  number  of  the 
Judges  of  the  Superior  Court,  the  remoteness  of  the  pla- 
ces where  it  sits,  and  the  multiplicity  of  business,  it  has  be- 
come mdispensable  to  allow  a  quorum  to  consist  of  a  single 
judge,  who  often  iinds  himself  compelled,  alone  and  un- 
aided, to  determine  the  most  intricate  and  important  ques- 
tions, both  of  law  and  fact,  in  cases  of  grcatcrmagnitude,as 
to  the  object  in  dispute,  than  are  generally  known  in  the 
State  courts — while  from  the  jurisprudence  of  this  newly 
acquired  territory,  possessed  at  different  periods  by  differ- 
ent nations,  a  number  of  foreign  laws  are  to  be  examined 
and  compared,  and  tlicir  compatibility  with  the  -general 
constitution  and  laws  ascertained — an  arduous  task  any 
where,  but  rendered  extremely  so  licrcj  from  the  scarcity 
of  the  works  of  foreign  jurists. 

Add  to  this,  that  the  distress  naturally  attending  his  deli- 
cate situation^  is  not  a  little  increased  by  the  dreadful  rcr 
flection,  that  if  it  should  be  his  misfortune  to  form  an  in- 
correct conclusion,  there  is  no  earthly  tribunal,  in  which 
the  consequences  of  his  error  may  be  redressed  or  lessen- 
•*1.    I  9ouid  not  but  be  ^cjisibk  that  the  dccLio.ns  cf  a 


Iribtinal  tlius  constituted,  could  not  be  treasured  up,  af> 
those  of  such  courts  of  dernier  resort,  m  which  the  con* 
currencc  of  a  majority  of  the  \.  arsons,  in  whom  the  su*» 
preme  judicial  pov/er  of  the  country  resides,  is  necessary 
in  the  determination  of  any  question  :  where,  at  the  same 
lime  that  the  rtt^hts  of  the  parties  in  the  suit  are  pronoun-^ 
ced  upon,  a  rale  is  forming-  by  which  every  future  case  ot" 
the  same  kind,  will  be  determined,  and  the  opinion  of  tho 
coiut  becomes  the  evidence  of  the  law  of  the  kind. 

I  HAVE,  however,  believed  that  although  these  considcv 
rations  certainly  lessen  the  utility  of  the  present  publica- 
tion, they  do  not  entirely,  destroy  it.  It  is  true  that  no 
judge  in  deciding  any  future  question,  will  think  his  con- 
iiciencc  bound  Ijy  the  opinion  of  aiiy  one  of  his  brethren  or 
any  niuiiber  of  them,  less  than  a  majority  ;  but  he  may  de* 
rive  aid  gr  confidence  from  the  knowledv^e  of  anterior  de- 
cisions, the  arguments  of  counsel,  and  the  opinion  of  an 
other  judge,  in  points  on  which  he  has  to  decide.  In  mat- 
ters of  practice,  he  will  at  times  conform  himself  to  Avhat 
has  been  already  done,  though,  had  there  been  no  deter-^ 
mination,  he  might  have  suspended  his  assent.  General 
and  fixed  rules  are  in  this  respect  a  great  desid(n'atum. 
At  all  events,  a  knovvdedge  of  the  decisions  of  the  courf 
will  tend  to  the  introduction  of  more  order  and  regularity 
in  practice,  and  uniformity  in  determinations. 

The  rapid  approach  of  the  fall  term  has  hastened  mc 
much  more  than  1  wished,  in  the  publication  of  this  iirst 
number,  and  in  the  preparation  of  the  second.  I  found 
myself  compelled  to  prevent  the  interference  of  this  kind 
of  emijloyiiient  with  my  duties  in  court,  during  tlie  ap« 
proathing  term. 

My  own  absolute  want,  and  the  imposGi1)ility  I  found 
myself  in  to  proceed,  M^ith  any  degree  of  safety,  without 
the  aid  of  the  present  work,  alone  led  to  the  preparation 
of  it.  From  its  publication  nothing  could  be  expected 
that  could  gratify  vanity.  If  any  credit  is  to  be  obtained  hy 
it,  it  must  be  on  the  score  of  correctness,  fidelity  and  au- 
thenticity. I  had  no  time  to  polish  the  style  :  elegance  in 
this  respect  is  seldom  expected  from  those  who  write  iu 
any  other  than  their  mother  tongue. 

Thf,  publication  is  offered  without  pretensions  ;  it  is 
liopcd  it  may  be  received  v/ith  indulgence  and  candor. 

f.  X.  MAKTIK. 

nYei'j-Orkans^  October  30,  1 8 10.- 
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